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Foreword

TheU.S.Merit SyeemsProtection Board (MSPB)xubmisthisAnnua Peformarce Report(APR)

for fiscal year (FYY®20 asrequredby the GovernmentPeformarce and ResultsAct

Moderniztion Act of 200L0(GPRAMA). It also catains information about cases involving
whistleblowers pursuant to the Whistleblower Protection Enhancement Act of 200A<&¢PEA
Appendix A), and appeals processing as required by Title 5 of the United States Cod&@QU(5(0).) 8
(see Appendix Bfrinally, in accordance with the@éntury Integrated Digital Experience Act (Pub. L.
115336), Appendix C contains dlodernization of Fialoiieg Digital Services Report

Since January 8, 2017, MSPB has lacked a quorum of Board member$/larah$j264 9ve have

not had any presidentialypointed, Senatenfirmed Board members. This has prevé#iBfrom

issuing decisions on petitions for review (PFRs) and other cases at headquarters, and from issuing reports
of merit systems studiegdpite these restrictions, MSPB has continued to carry out its functions to the
maximum extent possipiecluding adjudication of initial appeals in its regional and fieldDéteds

of how the lack of a quorum has affected our performance argedantéhe body of this document.

The APR containanformationaboutMSPBIncluding its origirs civil service hgtory; roleand

funcions, scopeof responsibility; organzaion andstructure;andhow itbringsvaueto themerit

sydens, Federal agercies, theworkforce, and thepublic. It alsgprovidesinformation aboutthe
meritsydemprincipesand prohibited grsonnel practices. The APRomparesctuaFY 2020

results td-Y 202(performance targeasid containprior year results for comparative psgso It

also contains explanatory information on changes; an overall summary of the external trends and
internal management challenges that have affe
and information about performance measurement andrpregauation.

TheAPR has been prepared inaccordancewith guidance provided by the Office of Managementand
Budgt (OMB)and otler souces. TheAPR was prepared byGovernmentemployes in accordance
with the GPRAMATheAPR isavalableon M3B6 websie atwww.ngpb.go.

We invitecugomersand stakehddersto sendcommentgo improvethe APR to:

DeeAnn Batten,Ph.D.

Performarce ImprovementOfficer (PIO)
Office of Policy and Evaluation
U.S.Merit SyeemsProtection Board
1615M SreetNW

Washington,D.C. 20419

Toll Free: 1-800209-8960
Fax: 2(2-6537130
Emal: mspb@ngpb.govito theatention of the PlO)

Follow uson Twitter @USMSPB.
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U.S. Merit Systens Protection Board
APR for FY 2020

Introduction

A highlyqualified diversd-edeal workforce managed under theribsystem pnciplegMSPs), and in

a mannefree from prohibited personnel practices (RRRSjtical to ensurirfeederahgency

performance and service to the pulbhe MSPs are essential management practices that help ensure
that the Federal Government is able to recruit, select, devéahginmend manage a higlality

workforce and thereby reduce staffing costs and improve organizational results for the American
people. The PPPs are specific, proscribed behaviors that undermine the MSPs araffaditbesely
effectiveness and effiooy of the workforce and the Government. MBBBdamental function is to
ensure that the Federal workforce is managed in a manner consistent with the MSPs and protected
from PPPs.

ThisAPRcontaingerformance goals (BGGmeasures, and targets forstin@gtegic and management
objectives dStratagioRlah for FAO202R24amIdirsaperformance results for FY

2020 ThesdY 2020results will be included along with the Annual Performance Plan for FY 2021 and
FY 2022 (proposed) as the ARRP with our congressional budget justification for FY.2022

Summary of FY 2020 Results

In FY 2020, MSPB exceeded 1, met 3, partially met 4, did not meet 1, and did not rate 2 of its 11
strategic and management objectives. MSPB exceeded 7, met tiedid2n@nd did not rate 6 of

its 25PGs The lack of quorum meant that we did not set targeisrfate 4°Gs. The pandemic

af f ect e dsabiltlydo aehopve itscoytréach goal (and objective) and likely tleenacttief/

the web visits go@ecause of the delay in administering-éakeral Employee Viewpoint Surveys
(FEVS, MSPB has not been able to igtemployee engagement gd8IPB postponed the
identification of a new goal and measure for bundgend financial managem@®nmtailed rsults for

all of MSP B @&samedontamedtinithe sestiore@ordprehensiveerformance Results

About MSPB

A Merit-Based U.S. Civil ServiceBriefly reviewinthe history of our Feder@il service is helpful in
understanding the origin and purpose of MSPB. Until the early 1880s, the Federal civil service was a
patronageésyseeminwlichil’r esi dent s administration app
on their political belisfand support of his campaigther tharonthee mp | osyitabdiy and

qualifications to perform particukderajobs? Over time, this practice contributed to an unstable
Governmentvorkforce lacking the necessary qualifications to pétgevonk, which in turn adversely

affected the efficiency and effectiveness of the Government and its ability to serve the American people
The patronage system continued until President James A. Garfield was assassinated by a disgruntled
Federal job seeker whait he was owed a Federal job bedaeisepportetl he Pr esi dent 0s

A public outcry for reform resulted in passage of the Pendleton Act in 1883. The Pendleton Act created
the Civil Service Commission (CSC), which monitored and regulatedraicevgygstem based on

merit and the use of competitive examinations to select qualified individuals for Federal positions.
Congress later enacted the LlogBollette Act of 1912, which provided that a civil servant could be

1MSPB does not define priority goals, does not haywitmity program activitieshddoes nohave a specific role in achieving Federal
crossagency priority goals. MSPB does not have any duplicative, overlapping, or fragmented programs ashefEreroreivén

Order (EO) 13576 obelivering an Efficient, Effective, and AccountaldeeBxmentdated June 13, 20MSPB also has not defined
any unnecessary agency plans and reports as referenced in the GPRAMA, B360.8 1125.

2Bogdanow, M., and Lanphear, T., History of the Merit Systems Protection Board, Journal of thecE#d¢istbfical Society,
Vol. 4, 2010, pages 1020
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removed only for such caus@amsmnoted the efficiency of the service. Subsequent laws and regulations
authorized the CSC to review the procedures used to remove civil servants and the validity of the
reasons for removal. These developnoemntsibuted to improvements in Governmeritigiicy and
effectiveness by helping to ensure that a stable, highly qualified Federal workforce, free from partisan
political pressure, was availablgrévidecapable aneffective service to the American people.

During the following decades, it becalaar that the CSC could not properly, adequately, and
simultaneously set managerial policy, protect the merit systems, and adjudicate employee appeals.
Concern over the inherent or per ctoarieeakeracdbonf | i c
adjudicator of those same rules a principal motivating factor behind the passage of the Civil Service
Reform Act of 1978 (CSRAYhe CSRA replaced the CSC with three new ag&fsieB:as the

successor to the Commissi@P M as t he rRforéaderal wankfor@espoliaygaed procedure

and the Federal Labor Relations Auth@fityRA)to oversee Federal lallnanagement relatiofdore

i nformation about MSPB&6s role, functions and s
it brings value to the merit systems, the Federal workforce and the public is contained in Appendix D.

Current Organization

MSPB has been without a quorum of Board members sinaeyJs 2017, and without any
presidentiallgppointed Senat®nfirmed Boa members since March 1, 2@@ifce that time, MSPB

has continued to operate in accordance with its continuity of operations plan (COOP). Under the
COOP, MSPB&ds Gener al C Acting €heef Exexgive arel ddministrativdr e a g e
Officer. Thelack of quorum has created a backlquptiions for review (PFRa)d other cases at
headquarter$iQ) awaiting Board decisions. The lack of quorum also prevents MSPB from releasing
reports of merit systems studmemulgating substantive regulatiorsccompany congressional

changes iitsjurisdiction or processemdaffects oureview of OPM significant actiomonetheless,
administrative judges (AJs) in the regional and field offices (ROs/FOs) continue to receive initial
appeals, conduct hegsnand issue initial decisions. MSPB HQ continues to receive PFRs and to draft
proposed PFR decisions for consideration by Board members upon theM8PBabntinusto

conduct research and has drafted a new research agenda that will be reyipr@chfance a

guorum is restored. The agencyods executive, fi
function. As a result, MSPB continues to perform its critical mission during this time of significant
transition.

Presi dent indtions ageins D Kk asBoardChairmarand B. Chad Bungaadd Julia

A. Clark aBoardMembes expired at the end of the T'XBongress. At the beginning of the™.17

Congress, President Trump nominated Kirk as a Board Member. We hope the ird@ming Bi
Admi ni stration and the Senate will ensure the

MSPBHQ, located in Washington,@, has eight offices that are responsible for conducting its
statutory and support functions. Thasthe Offices of Appeals Coung€AC), Clerk of the Board
(OCB) Equal Emfmyment Opportunity (EEQJinancial and Administrative Management (FAM),
General Counsel (OGC), Information Resources ManagemeniR¢Rdy)and Evaluatid®PE)

and Regional OperatiofBRO). TheEEO Directorreports directly to the Chairman, and the

directors of the othexffices report to the Chairman through the Executive Director. MSPB also has
sixROsandtwo FOslocated throughout the United States. These offices process initial appeals and
report to theORO Director. The agency is authori289 fulltime euivalenemployegto conduct

and support its statutory dutiesderal agencies also perform rsapport functionfor MSPB

through interagency agreements.

31bid. page113
41bid. pagel14
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Summary of Changes in this APR

This docment contains final FY 2020 performance results peuipathe FY 2020 Performance
Plan published in February 20&@ also updated the external factors section to includsséie
coronavirusGOVID-19 pandemic.

Linking this Plan to Other Agency Doaments

|l ndi vi dual performance plans for MSPB&6s senior
management goals, as applicable. MSPB reports program performance results compared to performan
targets in accordance WBRRAMA andbtherréevangui dance. MSPB&6s pl ans a
on MSPBOswwwenbpb.gav e at
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MSPB Performance Framework

Mission

Protect the merit system pnciples and promote an effective Federal workforce
free of prohibited personnel pactices.

Vision

A highly qualified, diverse Federal workforce that is fairly and effectively managed,
providing excellent service to the American people.

Organizational Values

Excellence We will bae our decisions on statutes, regulations, anprésgalents; use
appropriate scientific research methods to condustudlies and make practica
recommendations for improvement; and develop and use appropriate proc
to oversee the regulations afhificant actions of the Office of Personnel
Management. We will interact with our customers and stakeholders in a
professional, respectful, and courteous mannavilMgive to be a model
meritbased organization by applying the lessons we learmiork to the
internal management of MSPB.

Fairness We will conduct our work in a fair, unbiased, and objective manmél. We
inclusive in considering the various perspectives and interests of stakehold
our work and in our external and inge interactions with individuals and
organizations.

Timeliness: We will issue timely decisions in accordance with our performance goals af
targets. We will issue timely reports on the findings and recommendations
merit systems studies. We rggpond promptly to inquiries from customers ar
stakeholders.

Transparency We will make our regulations and procedures easy to understand and follo
will communicate with our customers and stakeholders using clear languag
will make our dec@@is, merit systems studies, and other materials easy to
understand, and widely available and accessible on our website. We will ef
the understanding of our processes and the impact of our products through
outreach efforts.

5 | MSPBAPR for FY 2020 January 19, 2021



Strategic Goals and Objectives

Strategic Goal 1Serve thepublic interest by protecting merit system pinciples and
safeguardingthe civil service from prohibited personnel @actices.

Strategic Objectives:

1A: Provide understandable, hagrality resolution of appeals, supported by fair and effic
adjudiction and alternative dispute resolution (ADR) processes.

1B: Enforce timely compliance with MSPB decisions.
1C: Conduct objective, timely studies of the Federal merit systems and Federal huma
management issues.

1D: Review and act upon the rulegulations, and significant actions of the Qiffice
Personnel Management, as appropriate.

Strategic Goal 2Advance the public interest througheducationand promotion of
stronger merit systemsadherenceo merit system pinciples, and preventionof
prohibited personnelpractices.

StrategicObjectives:

2A: Inform, promote, and/or encourage actionpdilicymakersas appropriate, that
strengthen Federal merit systems laws and regulations.

2B: Support and improve the practice of merit, adheteM8Ps, and prevention of PPPs
in the workplace through successful outreach.

2C: Advance the understanding of the concept of merit, the MSPs, and the PPPs thro
use of educational standards, materials, and guidance established by MSPB.

Management Objectives

Management Objectives: Effectively and Efficiently . . .

M1: Lead, manage, and develop employees to ensure a diverse, inclusive, and
engagevor kf orce with the competencies t
functions successfully.

M2: Develop budgets amdanage financial resources to ensure necessary resources no
in the future.

M3: Improve and maintain information technology and information services programs
support agency mission and administrative functions.

M4: Modernize core business amgilons to achieve electronic adjudication and provide g
webbased survey capability.
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Tabular Summaryof Final Results

Table L Summary of MSPB FY 2B0OResults

Strategic Goal 1Serve the public interest byrotecting merit systemprinciples and safeguardingthe

civil service from prohibited personnel gactices.
Strategic Obj. 1AProvide understandable, highquality resolution of

appeals, supported by fair and efficient adjudication and ADR processes. il e
Performance Gal Performance Measure 2020 Target 2020 Results

1A1: Quality of initial decisions Percent initial decisions reversed/reman No target set, No target set, no

e y on PFR due to AJ error/oversight no quorum quorum (Mot Rated)

1A-2: Quality of decisions reviewed by

Percent decisions unchanged by the rev

£ . 92% or more 9%% (Exceeded)
reviewing authority court
) . . Continue surveys, pla
1A3: Participant perceptions of the g f
=L Percent partipant agreement survey changes to accq Surveys rmgoing(Met)
adjudicatiomprocess for new apps
1A4: Initial appeals processing timelinAverage processing time 120 days or fewer| 102 days (Exceede

1A5: PFR processing timeliness

Average processing time

No target set,
no quorum

No target set, no
qguorum (Not Rated

process

1A6: Participant perceptions of the AL

Percent participant agreement

Continue surveys, pla
surey changes to acco
for new apps

Survegongoing(Met)

Strategic Obj. 1B: Enforce timely compliance with MSPB decisio

ns.

N ot Rated

1B-1: Compliance cageocessing
timeliness

\Weighted average processing time for al
complianceases

No target set,
no quorum

No target set, no
guorum Not Rated)

Strategic Obj. 1C: Conduct objective, timely studies of Federal merit
systems and Federal human capital management issues.

Met

1G1 Number/scope ofssuesderit
(loM newsletter editions or other articl

Number/scope of published newsletter
editions and other articles

Publish 3JoMeditions

Publishe® loMeds.
on 8 of 9 MSPgMet)

Prepare for publication

1G2: Number/scope of study reports, [Number/scope of reports, briefs, and oth 4 or more study reps SeeComprehensive
briefs, oother documents documents published T GIIT dgcs P ResultgMet)
1G3: Conduct surveys of Federal A Design/implement ;
employees to assessl report on the (Ca:r(:]ntljctjcé/éasnalyze periodic surveys of I:edGovai-wide survey iduly Seg;(;rsl?éﬁﬂh;?5|ve
health of merit systems ploy Dec 2020

Strategic Obj. 1D: Review and act upon the rules, regulations, and Partially Met
significant actions of OPM, asappropriate. y

1D-1 Review OPM rules/regulations

OPM regulations

Number/scope of decisions issued invol\

No target set,
no quorum

No target set, no
quorum (Not Rated

1D-2: Review OPM significant actions

Number/scope of OPM significant action
reviewed

Maintain scope; publig
review of OPM

significant actions

Review ofOPM signift
cant &tionsin 2019 AR|
(Met)

Strategic Goal 2: Advance the public interest thugh educationand promotion of stronger merit

systems,adherenceo merit system pinciples, and the preventionof prohibited personnel pactices.
Strategic Obj. 2A: Inform, promote, and/or encourage actions by
policymakers, as appropriate, that strengén Federal merit systems laws
the regulations.

Met

453referencem 119

policymakers

2~k Ref erences to NScope of reference Maintain scope sourcegMet)
3 products focused o ;
2A-2: Create policyelated produs Number/scope of policyelated products | policy or intended for %Zﬁi?g;igzggg)e
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Strategic Goal 2: Continued

Strategic Obj. 2B: Support and improve the practice of merit, adherence f{

MSPs, ar prevention of PPPs in the workplace through successful Not Met
outreach.

Performance Goal Performance Measure 2R0Target 202D Results
2B-1: Conduct meribased outreach  |Number/scope of meHbased outreach Condct 100 events
events events or more 766V€I’ltiN0t Met)

Strategic Obj. 2C: Advance the understanding of the concept of merit,
MSPs, and PPPs through the use of educational standards, materials an

guidance established by MSPB.

Partially Met

o . — _ B —
L mberacone ™ e ot vsts o me P webste | Vit S6ar | 1406 Teusie
2C-2: Create/update educational matelNumber/type ofnew or updated educatio Post 5 or more | SeeComprehensive
accessible on website materialposted educational materig Resultg§Exceeded)
Management Obj. M1:.Lead, manage, and develop employees to ensure |

diverse, inclusive, and engaged workforce with the competencies to Partially Met
perform MSPBGO6s mission and suppo,

M1-1: Ensure workforce competencies

Average percent agreement on FEVS
competency questions

70% or higher

80% (Exceeded)

M1-2: Maintan perceptions of diversity
(div.) and inclusion (incl.)

Average percent agreement on FEVS di
and Internal Survey (IS) incl. questions

Div. 70% or higher
Incl. 70% or higher|

Div. 75% (Met)
Incl. 83% (Exceede

M1-3: Maintain enployee engagement

Average percent agreement on FEVS
engagement questions

70% or higher

Awaiting2020FEVS
results (Notet Rated

Management Obj. M2: Develop budgets and manage financial resources

ensure necessary resources now and in the future.

N ot Rated

M2-1: Ensure justified budgets and
resource accountability

New measure to be defined in FY 2020

Identify newmeasuréor
budget & financial
performance

Postponed
(Not Rated)

Management Obj. M3: Improve and maintairinformation technology and
information services programs to support agency mission and administrative

functions.

Exceeded

M3-1: Ensure available/reliable
information technologyT) infrastructury
and applications

Average percent agreement on relevant
guestions, ensure disaster recovery capg

65% or higher

79% (Exceeded)

M3-2: Ensure satisfaction with internal
support

Average percent agreement on relevant
guestions

6%% or higher

80% (Exceeded)

Management Obj. M4: Moderrize core business applications to achieve
electronic adjudication and provide a welbased survey capability.

Met

M4-1: Improve adjudication processing
efficiency

Modernize core adjudication business
applications; proportion ofses processed
entirely electronically

Substantially develd
new core applicatior

See Comprehensiv
Result§Met)

M4-2: Improve agency survey capabili

Ensure secure, wélased survey applicati
(in conjunction with 13)

Fully mplement a
FedRAMP certified, we
based survey capabili

See Comprehensiv
Result§Met)
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Comprehensive Performance Results

Strategic Goal 1Serve the public interest byrotecting merit system ginciples and

safeguardingthe civil servicefrom prohibited personnel pactices

p =

StrategicObjective 1A Provide understandable, higkquality resolution of appeals supported by fair ang
efficient adjudication and ADR processes

Results indicate this objective Rarially Met. MSPB exceeded its tardetsaverage processing time

for initial appeals and for cases left unchanged by the court. It achieved its targets for conducting
surveys of adjudication aadternative dispute resoluti®R) customers. Because MSPB began FY
2020 without a quorum of Bdamembers, we did not set targets for quality of initial appeals (which is
based ofPFRdecisions), and for average PFR processing time. ThereforRGghesee not rated in

FY 2020. Even though MSPB did not have a quorum for the entirety of FY @bued to

process cases at HQ and prepare draft decisions in PFR and original jurisdiction cases for review by ne
Board members when they arrive. As of the end of FY 2020, 2,942 PFR cases were pending at HQ.
MSPB closed 18 PFR cases by order of ¢k @flthe Board undéne 2018 plicy regarding

withdrawal of PFR#&s these&ases were not closed by a Board dedisgyare not included in PFR
processing assessments.

Performance Goal 1AL: Maintain quality of initial decisions.

Measure:Percentf initial decisions that are reversed or remanded on PFRA@s oy
or oversight.

Results Targets
FY 2014 | 7% FY 2020 | No target set, no quorum
FY 2015 | 2%
FY 2016 | 5%
FY 2017 | Not rated, no quorum.

FY 2018 | No target set, not rated, goorum.

FY 2019 | No target set, not rated, no quorum.

FY 2020 | No target set, not rated, no quorum.

Performance Goal 14: Maintain quality of decisions reviewed by reviewinguthority.

Measure:Percent of MSPB decisions left unchanged (afforrdismissed) upon review by th
U.S. Court of Appeals for the Federal Ci(GLAFC)

Results Targets
FY 2014 | 96% FY 2020 | 92% or more
FY 2015 | 96%
FY 2016 | 94%
FY 2017 | 94%
FY 2018 | 9%
FY 2019 | 8%
FY 2020 | 94%
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Performance Goal 1/8: Maintain participantsd posi

adjudication process.

Measure:Percent of adjudication participants surveyed whatlagiekSPB adjudication
processes are fair, open, accessible, understandable, and easy to use.

Results

Targets

FY 2014

Departmenbf Interior (DOI)

National Business Cent&iBC)
publishedh Request for Information
(RFI) to assessurvey technology
availability and drafted a Request fc
Quote (RFQ) to be issued to severe
cloud service providers.

Continue awimated customer servic
and customer satisfactisurvey
consider resultand takeppropriate
FY 2020 | action to address issuésnsider
change$o customer surveyes
appropriatein response to
implementation of new applications,

FY 2015

Customer survey @acollected from
PFR customers in support of the PH
program evaluation.

FY 2016

Collected customer feedback from t
PFR patrticipants. Customer surveys
submitted for OMB Paperwork
Reduction Act (PRA) approval.
Automated sampling and invitation
proces was developed.

FY 2017

Implemented automated survey
process and began data collection.

FY 2018

Automated survey process ongoing

FY 2019

Surveys ongoing.

FY 2020

Surveys ongoing.

Performance Goal 1A4: Maintain processing timeliness foinitial appeals.

Measure:Average case processing time for initial appeals.

Results Targets
FY 2014 | 262day5 FY 2020 | 120 days or fewer
FY 2015 | 499 days
e | o
FY 2017 | See Iterim Indicator below.
FY 2018 | 102 days
FY 2019 | 106days
FY 2020 | 102days

* A weighted average including all initial appeals closed.

Interim Indicator for Initial Appeals Processing:
1A-4a Percenbf initial decisions issufmt nonfurlowghinitial appeal$n FY 2017, this indicateres redefined
asthepercent of cases closed that were filed prior whéxt, 2016Discontinued in FY 2018.

FY 2014 70%
FY 2015 0%
FY 2016 8%

FY 20T Target 65%
FY 2017 Result 98%

(5,212/7,480)

(5,418/7,752)

(5,886/7,669

(closure o2,030casediled beforeOctober 12016)
(1,9892,030

10 | MSPBAPR for FY 2020
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Performance Goal 1/%: Maintain processing timeliness for PFRs.

Measure:Average case processing tim&fRsof initial appeals

Results Targets
FY 2014 | 287days FY 2020 | No target set, no quorum.

FY 2015 | 190 days
FY 2016 | 185 days

FY 2017 | Not ratedno quorum

FY 2018 | No target set, not rated, no quorunm

FY 2019 | No target set, not rated, no quorunm

FY 2020 | No target set, noated, no quorum.

*20 PFR cases were delayed awaiting the decisions issued by the CAFC ozipeshdit>argiuldf those cases are removed
from the calculations, the average processing time was 279 days.

Performance Goal 1/6: Maintain partiic pant sd posi ti ve p@ess e

Measure:Percent of participants in the ADR programs, including initial appeals settleme
Mediation Appeals Program (MAP), surveyed who agree the ADR procdgfulvashmble,
and nomoerciveeven if no agreement was reached.

Results Targets

Continue automated customer serv
and customer satisfaction survey,
consider results, and take approprig

D O NBE published aRFI to asseg
availabilitand drafted a RF€@r

FY 2014 issuanceo several cloud service FY 2020 | action to address issues. Consider
: changes to customer survegs,
providers. - )
appropriate, in response to
implementation of new applications
FY 2015 Collected feedback from participant

the MAP.

Collectectustoner feedbackrom
MAP participantsCustomer surveys
FY 2016 | submittedor OMB PRA approval.
Automated sampling and invitation
processvasdeveloped.
Implemented automated survey prg
and began data collection.

FY 2017

FY 2018 | Automated survey process oing.

FY 2019 | Surveys ongoing.

FY 2020 | Surveys ongoing.

Strategic Objective 1BEnforce timely compliance with MSPB decisions.

This objective wasot Rated. No FY 2020 target was set for this goal because MSPB began the year
without a quorunof Board members. While MSPB continued to process compliance cases at HQ and
in the regional and field offices, the lack of quorum meant that the agency was unable to release
decisions in compliance/enforcement cases at HQ. Thus, MSPB did not rgtcthis ahd goal.
However, it is useful to note that in FY 2020refmnal anddld offices issued 90 compliance

decisions with an average processing time of 94 days.
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Performance Goal 1BL: Maintain timeliness of processing compliance/enforcemerdases.

Measure:Weighted average processing time for all enforcement cases.

Results Targets
FY 2014 |215days FY 2020 |No target set, no quorum.
FY 2015 |161 days
FY 2016 |159days

FY 207 No target sk notratedno quorum

FY 2018 |No targetset, not rated, no quorum.

FY 2019 |No target set, not rated, no quorum.

FY 2020 |No target set, not rateah quorum

Strategic Objective 1CConduct objective, timely studies othe Federal merit systems andrederal
human capital management issug

Results indicate this objective Was. MSPB achieved its targets for newsletters and other articles by
publishing threkssues of Mastvsletter editions covering eight of the nine MSPs. Newsletter articles
included topics su@s managing in ddtilt timesemployee resiliendbe Federal human resources

(HR) wakforce;recruiting in @ence, technology, engineering, and mathe(oat8BEM)
occupationgiring performance managemepdrformance confidengey andsettlement

agreements. MBRichieved its target for publication of additional briefs or articles by preparing for or
publishing articles or briefs on: the state of the Federal HR workforce, the importance of job fit for
agencies and employees, sexual harassment in the Feddaakwarkpthe new research agenda for
merit systems studies. MSPB met its target for conducting surveys by essentially completing
development of the content for the next merit principles survey (MPS) and acquisition of the Qualtrics
survey platform. Admstration of the MPS was postponed until FY 2021 due to the twardiiays

Of fice of Per sonnkEEVSiMa Maygoone July, ansl thén @FS&pfember.

Performance Goal 1€: Maintain the number and scope ofissues of Merithewsletter

editions or other articles.
Measure Number and scope &dMnewsletter editions or other articles published.
Results Targets

Published BoMnewsletter editions ar| . i
FY 2014 6 online articles (all MSPs and 4 PPIFY 2020 |Publish 3oMeditions.
FY 20E Published BoMnewsletter editions ar|

4 online articles (all MSPs and 8 PP
FY 2016 Publishe® loMedtionsand2 online

articles (all MSPaindPPR).

Publishe® loM edtionsand2 online
articles entitled Addressing Miscondu
FY 2017 |theFederal Civil SerMesmagement
PerspectiardMSPsKeys to Managing
Federal Workf¢edeMSP& PPPs)
Publishe® loMeditionsand4 articles
or briefsentitledBuilding Blocks for
Effective Performance Mandgenkerit
of Feedback, Autonomy, and Meanir
in EmplogePerformance Behdpidase (
Sexual Harassment in the Wéald@lhe
andImproving Federal Hiring Throug
Assessméalt MSPs and 3 PPPs).

FY 2018
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https://www.mspb.gov/mspbsearch/viewdocs.aspx?docnumber=1363799&version=1369157&application=ACROBATm
https://www.mspb.gov/mspbsearch/viewdocs.aspx?docnumber=1363799&version=1369157&application=ACROBATm
https://www.mspb.gov/mspbsearch/viewdocs.aspx?docnumber=1363799&version=1369157&application=ACROBATm
https://www.mspb.gov/mspbsearch/viewdocs.aspx?docnumber=1371890&version=1377261&application=ACROBAT
https://www.mspb.gov/mspbsearch/viewdocs.aspx?docnumber=1371890&version=1377261&application=ACROBAT
https://www.mspb.gov/mspbsearch/viewdocs.aspx?docnumber=1453471&version=1458980&application=ACROBAT
https://www.mspb.gov/mspbsearch/viewdocs.aspx?docnumber=1453471&version=1458980&application=ACROBAT
https://www.mspb.gov/MSPBSEARCH/viewdocs.aspx?docnumber=1548113&version=1553788&application=ACROBAT
https://www.mspb.gov/MSPBSEARCH/viewdocs.aspx?docnumber=1548113&version=1553788&application=ACROBAT
https://www.mspb.gov/MSPBSEARCH/viewdocs.aspx?docnumber=1548113&version=1553788&application=ACROBAT
https://www.mspb.gov/MSPBSEARCH/viewdocs.aspx?docnumber=1500639&version=1506232&application=ACROBAT
https://www.mspb.gov/MSPBSEARCH/viewdocs.aspx?docnumber=1500639&version=1506232&application=ACROBAT
https://www.mspb.gov/MSPBSEARCH/viewdocs.aspx?docnumber=1534415&version=1540061&application=ACROBAT
https://www.mspb.gov/MSPBSEARCH/viewdocs.aspx?docnumber=1534415&version=1540061&application=ACROBAT

FY 2019

Publishe® loM newsletter editiaand
4research brisfincludingimproving
Federal Leadership Through Better
Probationary PraclibesPerceived Inc
of Prohibited Personnel PRestieelying
Unacceptable Employee Performang
Federal Civil SeraiteManaging
Employees to Perform Emotionally L|
Work(8 MSPs an@ PPPs)

FY 2020

Published 3oMnewsletteeditiors

covering &f 9 MSPs

Performance Goal 1€: Maintain the number and scope of MSPB study reportbriefs, or

other documents

Measure:Number and scope (percent of the workforce, agencies, or policy areas impag
merit systems studies repdtgefs, and ottr documentpublished each year.

Results

Targets

FY 2014

4 reports approved and published.

FY 2020

Prepare for publication of 4 or more
study reports or other documents.

FY 2015

4 reports published (7 MSPs, 9 PP}

FY 2016 | 3 reports published (MISPs).
FY 2017 | Not rated, no quorum.
FY 2018 | No target set, not rated, no quorum

FY 2019

No target set, not rated, no quorum
Took significanstepgo prepare a ne
merit system studiessearch agenda
for review and approval by the new
Chairnan

FY 2020

Published research bridfe State of
Federal HR Workforce: Changes al
Challeng®@separed for publication af
awaiting reiew and approval by new
Board MSPB Research Agenda for
Systems Studesgual Harassment in
Federal Workplace: Understanding
Addressing the Prphtediihe Importa
of Job Fit for Federal Agencies and
Employees

Performance Goal 16: Conduct surveys of Federal employees tesessand report on

health of the Federal merit systems

Measure:Conduct periodiGovernmentwide and focused surveys of Federal empglogiees
others(including interrogatories directed to agenasappropate

Results

Targets

FY 2015

Content for the nex¥IPSto support
the new FY 2018018 research ager
was developed, and a survey vend
was selected to program and admir]
the next MPS in early 2016. An RF(
for MSPB&6s surve
byDOl 6 s NBC; proc
platform was put on hold to
accomplish key milestones for the
MPS, and as a result of the IT outa(
and changing Federal IT requireme

FY 2020

Using a FedRAMP certified, wadsed
survey capability (see{2) design an
implement a Governmentwide survg
in 4h quarter FY 2020 osthuarter
FY 2021.
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https://www.mspb.gov/MSPBSEARCH/viewdocs.aspx?docnumber=1616760&version=1622597&application=ACROBAT
https://www.mspb.gov/MSPBSEARCH/viewdocs.aspx?docnumber=1616760&version=1622597&application=ACROBAT
https://www.mspb.gov/MSPBSEARCH/viewdocs.aspx?docnumber=1616760&version=1622597&application=ACROBAT
https://www.mspb.gov/MSPBSEARCH/viewdocs.aspx?docnumber=1623951&version=1629797%20&application=ACROBAT
https://www.mspb.gov/MSPBSEARCH/viewdocs.aspx?docnumber=1623951&version=1629797%20&application=ACROBAT
https://www.mspb.gov/MSPBSEARCH/viewdocs.aspx?docnumber=1627610&version=1633458&application=ACROBAT
https://www.mspb.gov/MSPBSEARCH/viewdocs.aspx?docnumber=1627610&version=1633458&application=ACROBAT
https://www.mspb.gov/MSPBSEARCH/viewdocs.aspx?docnumber=1627610&version=1633458&application=ACROBAT
https://www.mspb.gov/MSPBSEARCH/viewdocs.aspx?docnumber=1634496&version=1640351&application=ACROBAT
https://www.mspb.gov/MSPBSEARCH/viewdocs.aspx?docnumber=1634496&version=1640351&application=ACROBAT
https://www.mspb.gov/MSPBSEARCH/viewdocs.aspx?docnumber=1634496&version=1640351&application=ACROBAT
https://www.mspb.gov/MSPBSEARCH/viewdocs.aspx?docnumber=1724758&version=1730756&application=ACROBAT
https://www.mspb.gov/MSPBSEARCH/viewdocs.aspx?docnumber=1724758&version=1730756&application=ACROBAT
https://www.mspb.gov/MSPBSEARCH/viewdocs.aspx?docnumber=1724758&version=1730756&application=ACROBAT

FY 2016

Successfully administered 2016 MF
approximately 120,000 Federal
employees from 24 Federal agenci
The survey was fully compliant with
Federal IT and securitygrérements
and covered topics such as PPPs,
dealing with poor performers, sexug
and other workplace harassment, a
employee engagement.

FY 2017

Analyzed MPS data and prepared ¢
reports on selected topics, conducts
afteraction review of the sugve
process, prepared data for the Nati
Archives and Records Administratic
proactively posted MPS data on ouli
website. Began working with OPM 1
renew the memorandumuwider
standing for use of Enterprise Hum;
Resource Integration (EHRI) data.

FY 2018

Continuel to analyze MPS 2016 datj
and draft reports and other docume
The next MP$ill includecontent
from a new research agei@aaiting
input fromanew Chairmgrand a
securaevebbasedsurvey capability
Began defining requirements for a 1
survey capability SPB has obtained
EHRI data from OPM for FY 2016
and 2017and is negotiating with OP
for cortinued access to EHRI data.

FY 2019

Procured a new wdiased, FedRAMI
certified survey application. Survey
is a critical source of agrfmation for
topics on the new research agenda
Two interrogatorieseresent to
agencies for responses.

FY 2020

Contentof next GovernmentwiddPS
near completiarAfter two extensios
of OFBVE the MPS is schedul
to be adminiered in the 2 quarter of]
FY 2021.

Strategic Objective 1DReview and act upon the rules, regulations, and significant actions of the Office

of Personnel Management, as appropriate.

Results indicate this objective Ragially Met. Due to the lack of quorum, MSBH not set targets

for nor rate thé>G involving review of OPM regulations. MSPB achieved its target for reviewing OPM
significant actions by publishing the Annual Report for FY 2019 jnehicleda review of significant
actionssuch asgency humanmgal programs, hiring, workforce shaping, Warograms, and
employee performance management and rewards

Performance Goal 1B&: Maintain program for review of OPM regulations.

Measure:Number and scope.g.percent of the workforce, agencieqdlicy areas impacteq
of decisions issued involvid®M rules and regulat®fr implementation of the same

Results

Targets

FY 2014

Decisions issued on 3 caseslving
review of OPM regulations.

FY 2020

No target set, no quorum.

FY 2015

One detsion issued in response to
request for OPM regulation review.
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P 2016 | e e e e o
FY 2017 | Not ratedno quorum

FY 2018 | Not rated, no quorum.

FY 2019 | No target set, not rated, goorum.
FY 2020 | No target set, not rated, no quorum

Performance Goal 1E2: Maintain program for revieving and reporting cn OPM significant

actions.

Measure:Number and scope.g.percent of the workforce, agencies, or policy areas impa
OPM significant actiornibat araeviewed and reported.

Results

Targets

FY 2014

PublishedM S P B-% 23013AR
including review ddPM significant
actionsSignificant actions in FY 201
included guidance on agency polici
prevent domestic violen&erior
ExecutiveService (SESxit survey,
guidancdor supervisory trainirgnd
Uniformed Services Employment and
Reemployment Rights Act, USAHire,
extension of certain benefits to sam
sex spouses of Federal employees
proposed rules for designatidn o
national security positions and for
nondiscrimination.

FY 2020

Maintain scope of reviepublish
review of OPM significant actions fq
previous year in MSPAR.

FY 2015

Publi shed MBHWPBGS
including review of OPM significant
actionsSignificanactions in FY2014
included final rules impienting the
Hatch Act Modernization Act of 201
and implementing phased retiremer
the Governmentwide strategy on
gender pay equity, atig Govern
wide Veterans Recruitment and
Employment Strategic Plan.

FY 2016

Publ i s heFY¥ 20068 B O s
including review of OPM significant
actions Significant actions in FY 201
included SES reform and

modernizton, recruitment,

engagment, diversity, and inclusion
initiative, and Federal supervisory g
managerial frmaework and guidance.

FY 2017

Published M3® 6F¥ 2016AR
including review ddPM significant
actions Significant actianin FY 2016
included evolution of OPM structure
and finances, guidance on placeme
political appointees in the career se|
during the 2016 presidential transiti
strengthening the SES, and closing

missioRcritical skills gaps.
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PublisheM S P B-§ 3017AR
including review of OPM significant
actionsSignificant FY 2017 act®n
included the final rule regarding the
Annual Employee Survequirement
and the 2017 FEVS, reforming the
Federal Government and reshaping
Federal civilian workforce, framewo
for continuing development of Fede
senior executives, and
Governmentwide survey of Federal
work-life programs.
PublishemSPB6s AR 20
including reiew of OPM significant
actionsSgnificantFY 2018ctions
FY 2019 | included a review of overarching
themes of previous revigincluding
OPM&s pur p fosus, andf
activities.

Published MSRBBY 2019 AR
including reviewf OPM sigificant
actionsSignificant FY 2019 actions
FY 2020 | includedagency human capital
programs, hiring, workforce shaping
work-life programs, and employee
performance management and rew,

FY 2018

Strategic Goal 2 Advance he public interest througheducationand promotion of stronger merit

systems,adherenceo merit System pinciples, and preventionof prohibited personnel pactices.

Strategic Objective 2A: Inform, promote, and/or encourage actions tpolicymakers as agpropriate,
that strengthen Federal merit systems laws and regulations.

Results indicate this objective WMas. M S P BPG for scope of citations was achieved. MSPB cases,
studies, reports, newsletter articles, and other products were cited hundresisnafiearly 120
different sources. Sources included trade publications on Federal management andveggal issues,
services, major city daily newspapengyressional sources, and a variety of websites and blogs.
Notable citationscludel references 0 MSPB&s st udi e stheoQovesimaentu a | har
Ac count ab irepdrtangtestiorfyabauteséxgal harassmerthatDepartment of Veterans
Affairs YA), a bipartisan, bicameral congressiettatto VA about sexual harassment, references

to sexual harassment studies and case law in a fepeEdmigy the U.S. Commission on Civil

Rights, and an MSPB studies report on Adverse Actions cited i8.te®urt of Appeals for the
Federal Circudecisionn Sayers v. VAMSPB exceeded its target for articles or documents
published or posted with policymakers as a primary audles®documents includaguidance
webpage pursuant to EO 13891 and QWéBnorandum M20-02 our COVID-19 webpag®eur

data webpage in accandewith theFoundations for Evidendgased Policymaking Act of 2@tt&
Evidence Agtandthe Federal Data Strate@®DS) a new merit systems stsdi@ct sheea research
briefentitledThe State of Federal HR Workforce: Changes aldddbhadersietter editiona

policy on pohibited condu¢2019 Annual Employee Survey re¢inti;m the FEVS)No FEAR

Act data; and other annual agency reports, plans, and budget documents.
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https://www.gao.gov/products/GAO-20-387?utm_campaign=usgao_email&utm_content=topic_employment&utm_medium=email&utm_source=govdelivery
https://www.gao.gov/products/GAO-20-654T?utm_campaign=usgao_email&utm_content=topic_equalopp&utm_medium=email&utm_source=govdelivery
https://republicans-veterans.house.gov/uploadedfiles/7.15.20_letter_to_secva_re_gao_sexual_harassment_report_-_with_signatures.pdf
https://www.usccr.gov/pubs/2020/04-01-Federal-Me-Too.pdf
http://www.cafc.uscourts.gov/sites/default/files/opinions-orders/18-2195.Opinion.3-31-2020_1560799.pdf
https://www.mspb.gov/MSPBSEARCH/viewdocs.aspx?docnumber=1724758&version=1730756&application=ACROBAT

Performance Goal 2AL: Maintain scope of references to MSPB work and products.

Measure:Scope (laation or identity of citing organization) of references to MSPB decisiol
reports, newsletters, web content, or other materials in policy papers, Federal legislatior
professional literatufes,the media, or other sources.

Results

Targets

FY 2014

MSPBS s  wasicited in over 94
differentsourcesCongressitedThe
Power of Employee Engagpantint its
requesfor theGovernment
Accountability OfficeGQAO) to study
Federal mployee morale and
engagementISPB was also cited in
legislatioron sasitive positionand new
VA legislation.

FY 2020

Maintain scope of references.

FY 2015

MSPB&6s wor k was ¢
differentsourcesMSPB work was citeqd
in GAO reports on engagement and g
using probationary periods to manage
poor performersThe MSPB report on
due process was cited in congression
testimony and in Congressman Mark
Takanods bl og on
the VA Accountability Act of 2015. OHR
cited MSPB engagement reports in a
white paper on engaging the Federal
workforce.

FY 2016

MSPB s was citedver 680 timeis
over B5differentsourcesMSPB studie
were cited ithe August2016GAO
report on OPM oversight of Federal
hiringauttorities,anInter-national
Personnel Magement Associatibiews
articlein a text bok onHR, and in
congressional discussanf v et €
hiring, addressing employee miscond
and preventindiscrimnation on the
basis of sexual orientation.

FY 2017

MS P B 6 swaswitad er 60Qimesin
150 differensourcesSeveral MSPB
study reorts weresitedin theOMB
MemoandumM-17-22 on Reforminghe
Federal Governmerand intestimay at
a Senate hearing empoweing Federal
managerdMSPB report on eterans
hiring was cited inraportby theCRS
and reports oengageent and orSES
training were cited in a new Federal
management handbopkHished bythe
AmericarSociety forPersonneAdmini
gration The2017National Defense
Authorization AcfNDAA) provisionto
repeal the 18@ay waivefor hiring
people wh previous military experiend
usedMSPBO&s veterans
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https://www.everycrsreport.com/reports/R44652.html

FY 2018

MSPB6s wo r6kOtinmesinsl36c
different source$ources of particular
import include two GAO report®P M{
unlocktalentgy websiteposts and lette
by selected senators aedresentatives
the National Academy of Science,
Engineering, and Medicjitiee National
Academy of Public Administratjohe
American Psychological Associatiormt
a book on health careamagement.

FY 2019

MSPB®&s wo r7kdtimmesaigl29c
different sourcedlotable citations
include detterfrom the Hous&/A
Committee to the Secretary of ¥ a
CRSReport entiddMerit Systems Prot
Board (MSPB): A Legal Oveavigw
ReporSymposium on the Federal Wo
the 24 Centurpy the Mtre Corporation

FY 2020

MSPB6s wo rdk3tinvesigll9c
sourcesNotable citationfor policy
makers ncl ude refere
studies on sexual harassment GA
reportandtestimonyabout sexual
harassment at VAbipartisan, bicamer
congressiondgtterto VA about sexual
harassmenteferences to sexual
harassment studies and case law in g
briefingreportby the U.S. Commission
on Civil Rghts and a MSPBstudies
report on Adverse Actions cited in the
CAFCdecisiorin Sayers v. VA

Performance Goal 24: Maintain the number and scope of MSPB products focused on

policymakersor changing Governmentwide policy.

Measure Number, type, and scope of MSPB products created and made aviifabie to
policymakeren issues and potential improvements to merit systems palicesd/or
regulations.

Results

Targets

FY 2014

PostedResearthighlightsr theclean
recordsfavoritism, training and
experiencesexual bentation and
veterangiring policies angbractices
reportsand four previously publishe(
reportsCompiledhighlights into a

0 c a toaf MSP@® Studies including
introduction by the Chairma

FY 2020

Develop and po& or more products
focused on policy change or inform
policymakers

FY 2015

PostedResearch Highlighteports on
veterans redressvig, fair and open
competition, and due process; a
monograph on Federal employee d
process rules and reality; and Chair
Grundmannds test
S.1082, S1117, and S. 1856.
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https://www.dropbox.com/s/d8sh9j6itewhh9k/2812_001.pdf?dl=0
https://crsreports.congress.gov/product/pdf/R/R45630
https://crsreports.congress.gov/product/pdf/R/R45630
https://www.mitre.org/sites/default/files/publications/PR-18-3746-Symposium-Federal-Workforce-21st-Century-Report.pdf
https://www.mitre.org/sites/default/files/publications/PR-18-3746-Symposium-Federal-Workforce-21st-Century-Report.pdf
https://www.gao.gov/products/GAO-20-387?utm_campaign=usgao_email&utm_content=topic_employment&utm_medium=email&utm_source=govdelivery
https://www.gao.gov/products/GAO-20-654T?utm_campaign=usgao_email&utm_content=topic_equalopp&utm_medium=email&utm_source=govdelivery
https://republicans-veterans.house.gov/uploadedfiles/7.15.20_letter_to_secva_re_gao_sexual_harassment_report_-_with_signatures.pdf
https://www.usccr.gov/pubs/2020/04-01-Federal-Me-Too.pdf
http://www.cafc.uscourts.gov/sites/default/files/opinions-orders/18-2195.Opinion.3-31-2020_1560799.pdf

FY 2016

PostedResearch Highlighteportson
SES tairing, nepotismin the Federal
workforce,andthe MSPsuiding fair
and éfectivemanagemenChairman
Gr und maenstdismo ny
Deember2015readhorizationhearing
before the Hous€ommittee on
Oversight and Government Reform
Subcommittee on Gorrement
Operationsandanarticle orusing
indefinite suspensioirscases
involvingpossible crimindlehavior

FY 2017

Published an interactive version of {
Adverse Action Reporigrspectives (
addressing misconduct in theil
servicethe MSPsUsén Guiding Fair
ancEffective Management of the W(¢
and & annotatediagram illustrating
current avenues of review of appeé
adverseactiontakenagainsEederal
employees

FY 2018

Publishedrticles entitledBuilding Blog
for Effective Performance Maroen
Role of Feedback, Autonomy, and
Meaningfulness in Employee Perfol
Behavigtdpdate on Sexual Harassm|
the Federal WorggdandImproving
Federal Hiring Through Better Asse

FY 2019

PublishedipdatedFAQson MSPB
functionsgiven thdack of Board
memberstheFY 2018AR including
information for policymakers about
OPMds hi st or;pctimgnd
ChairmarRobbing§ Bebruary 28, 201
tedimonyat a hearing on the effects
Board member vacanciefore the
House Committee on Oversight and
ReformSubcommittee on Governme
Operationsthe Acting Chief Executiy
and Administrative Officdiristan

L e a vJuly 23,@2@L@stimonyat a
hearing on whistleblowetslae VA
before the Hous€A Committee
Subcommittee on Oversight and
Investigationsg data webpage as
required by Evidence A&ersonal
Assistance Services Policy and
Proceduresgindotherannuabgency

reports, plans, and budget documel
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https://www.mspb.gov/mspbsearch/viewdocs.aspx?docnumber=1453471&version=1458980&application=ACROBAT
https://www.mspb.gov/mspbsearch/viewdocs.aspx?docnumber=1453471&version=1458980&application=ACROBAT
https://www.mspb.gov/MSPBSEARCH/viewdocs.aspx?docnumber=1548113&version=1553788&application=ACROBAT
https://www.mspb.gov/MSPBSEARCH/viewdocs.aspx?docnumber=1548113&version=1553788&application=ACROBAT
https://www.mspb.gov/MSPBSEARCH/viewdocs.aspx?docnumber=1548113&version=1553788&application=ACROBAT
https://www.mspb.gov/MSPBSEARCH/viewdocs.aspx?docnumber=1548113&version=1553788&application=ACROBAT
https://www.mspb.gov/MSPBSEARCH/viewdocs.aspx?docnumber=1500639&version=1506232&application=ACROBAT
https://www.mspb.gov/MSPBSEARCH/viewdocs.aspx?docnumber=1500639&version=1506232&application=ACROBAT
https://www.mspb.gov/MSPBSEARCH/viewdocs.aspx?docnumber=1534415&version=1540061&application=ACROBAT
https://www.mspb.gov/MSPBSEARCH/viewdocs.aspx?docnumber=1534415&version=1540061&application=ACROBAT
http://www.mspb.gov/MSPBSEARCH/viewdocs.aspx?docnumber=1592474&version=1598254&application=ACROBAT
https://docs.house.gov/meetings/GO/GO24/20190228/108903/HHRG-116-GO24-Wstate-RobbinsM-20190228.pdf
https://docs.house.gov/meetings/VR/VR08/20190625/109683/HHRG-116-VR08-Wstate-LeavittT-20190625-U2.pdf

Updated the PPP pages on the wel
published updated figures on PFR
processingoublisheda guidance
webpage pursuant to EO 13891 an|
OMB Memorandum M0-02, our
COVID-19webpagea nd owur
webpage in accord with the Eviden(
Act and Federal Dag&trategy. Also
published a new merit systems stuc
FY 2020 | fact sheet, esearch briefntitledThe
State of Federal HR Workforce: Chi
Challengesnd3 loM newsletter
editions. Posted policy on prohibitec
conduct, 2018nnual Employee
SurveyAES) results, antlo FEAR
Act data. Also published MSPB
Strategic Plan for FY 202024, APR
APP for FY 2012021, Congression;
Budget Justificatidfor FY 2021and
FY 2019AR.

-

Strategic Objective 2BSupport and improve the practice of merit, adherence to MSPs, and preventio
of PPPs in the workplace througtsuccessfuloutreach.

Results indicate this objective WasMet. MSPB conducted Bitreach eventahich was 24 percent

less than the target of 100 events. The C&Ipandemic and the response to the pandemic negatively
affected the number of everitecause many events planned fogtheg could not pivot tavirtual

platformin time to be conducted on sched@eer time, virtual presentations became the norm, and the
pace of presentations increased. Outreach event topics included MSPB adjudication processes and leg
precedent, Federal employment law, merit systems studiels,rasdageneral merit systems issues.
Audiences were varied and included Federal labor law attorneys, HR and equal employment opportunit
professionals, academic and Federal researchers, legal organizations, Federal executive branch
departments and agesciemployee and affinity groups, academic institutions, and cabinet officials from
Japan. Despite the ongoing crisis, MSPB staff presented at the Federal Dispute Resolution conference,
Federal Circuit Bar Associatewentsand the Chicagent College of a wadinsial Federal Sector

Labor Relations and Labor Law Progrdotably, N6HB was invited to speak with OMB officials about

the state of the Federal HR workforce, and with congressional officials about sexual harassment.

Performance Goal 2BL: Maintan the number and scope of outreach contacts.

Measure Number and scope of MSPB contacts with practitioners and stakeholders focus
improving the understanding or practice of merit, improving adherence to MSPs, and pr¢
PPPs in the workplace.

Results Targets

Conducted OG- outreach events on
FY 2014 |legal, studies, merittMSPs/PPPs, |FY 20 |Conduct 100 or more outreach even
administrative, and othissues.

Conducted 144 outreach events on |
FY 2015 |studies, merittMSPs/PPPs,
administative, and other issues.
Conducted over 115 outreach event
legal, studies, merit/MSPs/PPPs,
FY 2016 administrative, and other issues.
Updated theutreach portion of the
new office calendar.
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Conducted 138 outreach evemd
implementd the new outreach eabar
FY 2017 |which improves the collection of
outreach data including type of audif
feedback collected at events.
Conducted 134 outreach events.
Consideration of methods to collect
customer feedback on eveats
continue in ¥ 2019.
Conductedverl30outreach events
given the low rate of events early in
FY, we decided thahprovements in
FY 2019 |collection of customer feedback at
outreach evds willbereconsidereih
the future irconjunction witlagency
priorities and available resources

FY 2020 |Conducted6outreach events

FY 2018

Strategic Objective 2C: Advance the understanding of the concept of methie MSPs, andthe PPPs
through the use of educational standards, materials, and guidance established by BSP

Results indicate this objective Wasdially Met. The target for number of visits to select web pages

on the MSPB website was not achieved. The total visits in FY 2020 was more than 5 percent lower tha
the number of visits in FY 2019. MSPB exceéeéddrget for the number of educational and

informational materials made available on the website, with one or more documents posted or updated
in each of seven categories of informafibase documents includddeeloMnewsletter editions;
onereseatc brid; a new studies fact shele€ FY 20D Annual Report; other agency annual reports,

plans, and budget documents9QFHVS resultdNo FEAR Act data; thieorced Arbitration Injustice

Repeal ActHAIR) Act inventorynew webpages on COWD® and th&vidence Actan information

sheet on Reduction in Foread new policies on prohibited conduct and using Zoom for

Government

Performance Goal 2€l: Maintain the number and scope of materials viewed or accessed fron

MSPB&s website timmadve tlzepractice ans undenserting obmerit.

Measure:Number of visitto the MSPB websipagesnvolvinginformation, materials, or guidanct
related to improving the practice and und

Results Targets

Over634000visitsto selecMSPB
FY 204 webpageandalmostl1.8million hits to FY 2020
doaimentdlinkedon thosewebpages.
Over 655,400 visits to select MSPB
FY 2015 | webpages, within + 5% of the visit§M
2014.

892,379 visits tgelecMSPBwelpages,

Number of visits within + 5 % of
FY 201 results.

FY 2016 over36%morethan in FY 2015.

EY 2017 1,326,462isits to sele_dt’ISPBwebpages,
over 48% more than in FY 2016.

FY 2018 1539,04%isitsto se_lecMSPBwebpages
over 16% more tmain FY 2017

EY 2019 1,51_4,904/isitsto selecMSPBwebpages
within 5% of the number in FY 2018

FY 2020 1499,74Wisits to selediSPBwebpages,

7% fewer than in FY 2019
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Performance Goal 2€2: Maintain number and scope of available educationalaterials and

guidance.

Measure:Number and type of merit systeeducational materials and guidance MSPB makes &
electronically or on MSPBO6s website.

Results Targets

Posted Researklighlightd radio interviews|
letter and reporegarding the VA SES
legislation; webpage and training video

those interested in providipg bono Post or distribute electronicdllgew
FY 2014 |representatigr2 material$or the studies FY 2020 |or updated textual or multimedia
research agendamaterial$or the Special educational products.

Panel oral argumenitmsr e | at ed
newjurisdictionbregulationsand12
documentselated to furlough cases
Posted Research Highlfghtserit systems
study reports; regulations governirg) B &
jurisdiction; Chair
on proposed VA legislation (S. 1082, S. 11
FY 2015 |and S1856)and the FY 2014 AR pdated
the pro bono page, and the appellarsfion
& Answern review of Board decisions by
CAFC. Posted a link theéGuide on LGBT
Discrimination Protections for Federal Wo

Postedresearch Highfighteports or6ES
TrainingNepotisnandMSPsGuiding the Fair
and Effective Federal ManatyeorfeedNews
Radio interviews astudies report§haiman
Gr undnraenndrsd t esti m
Deember2016Housereathorization hearin
herradio interview on VA SES appeals; thg
interim final rule on discovery in compliang
proceedings; an updated guide to M8k
Organizational Functions and Daksans of
Authority on the €-OIA (Freedom of
Information Act)Reading Room page.

Publishednteractive version of thedverse
Actiorreport andMISPsUsén Guiding Fair
andEeffective Management of the Wandkforg
external r esVTisystenssn o f
annotatedliagram illustrating current aven
of review or appeal forFeederahdverse
actiondesignation of the new Vi€hairman
Mark A. Robbingguidance on lack of
quorum; and the 2016 MPS dbliadated
reorganized the-EOIA Readig Roomweb
pageandcreatd a new Privadict Program
webpage

Posted articles obriefs(see 1€1); 31oM
newsletter editionand ongadioand one
video interviewAdded links tBoard
membemnominationsupdated Acting
ChairmarRobbin$ lsiography, and added
pages for recent Boammbers and their
lengthof serviceUpdatednformation for
appellants seeking judicial review of
whistlélower claims/A appeals under 38
U.S.C. §14,PFR withdrawglolicy,lack of
quorum FAQs, InformatioQuality
Guidelinesand2017 FOIA logs.

FY 2016

FY 2017

FY 2018
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FY 2019

Posted3 loMeditiors and4 research brief8
Federal Register not@ed5 press releases
theFY 2018AR,; other agency annual repol
plansand budget documentsg 2018 FEVS
resultsuypdatel FAQson MSPB functions
given the lack of Boardembersanupdatel
history of Boargnember sefige; and
changes to the AJ Handbook.

FY 2020

Created £0VID-19 webpagguidance
pursuant to EO 13891 and OMB Memeral
dum M2002,a nd o u rwelipagd ia t
acord with the Evidere Act and Federal
Data StrategfPublisheda new merit system
studies fact sheetresearch briefntitledThe
State é¢federal HR Workforce: Changes ar|
Challengasd3 loMnewsletter editian
Updated the accessibility and PPP webpa
Publishedbolicy for prohibited conduct and
Zoom for Governmenprivacy act statemen
and ulesof behavioffor external users
Publshed theMSPB Strategic Plan for FY
20202024, APRAPP for FY 2012021,
Congressional Budget Justification for FY
2021, FY 2018R, FY 2019Annual
FinanciaReport and an information sheet
on Reduction in ForcPostedupdated
figures on PFR processif@\IR Act
inventory, 2019 AES/FEVS resuliad

No FEAR Act data.

Management Objectives

Management Objective M1Lead, manage and developemployees to ensure diverse, inclusive, and
engaged workforce withthec o mp et enci e s

functions succesfully.

t o

p e anfl support MSPBGO s missi on

Results indicate this objective Rarially Met. Internal 8rvey(IS)results indicate that targets for
competencies and inclusion were exceeded, aatydtdfor diversity was m@&PM has indicated that

the 2020 EVS engagement index needed for P&Mdll be available the week of Januar(23.

Once we have the data for employee engagement, we will be able to complete the rating of achievemer
for this management objective.

Performance Goal Mil: Ensure MSPB s

w o r k thecompetenhies seeded to

perform its mission.
Measure:Percentf employees who repam the FEVShat they and others in the workforce

have the appropriate competenceeerd ed t o

perform MSPBOSs n

Results

FY 2014

FEVSCompetencgverage = 64% FY 2020

Competency average = 70% or high

FY 2015

FEVS Competency average = 79%

FY 2016

FEVS Competency average = 68%

FY 2017

FEVS Competencywarage = I%

FY 2018

FEVSCompeéncy gerage = 71%

FY 2019

FEVS Competecy average = 75%

FY 2020

Competency average = 8(8érived
from the IS due to the FEVS delay)
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Performance Goal M42: Maintain positive perceptions of diversity ad inclusion by MSPB

employees.

Measure:Averageercent agreement diversityFEVSquestionsgnd workplace inclusion
Internal Survey $lquestions)
Results Targets
FEVS Diversitagverage = 61% Diversity average = 70% or higher.
FY 2014 IS Inclusioreverage = 77% FY 2020 Inclusion average 70% or higher.
FEVS Diversity avage = 71%
FY 2015 IS Inclusion average = 77%
FEVS Diversity average = 67%
FY 2016 IS Inclusion average = 78%
FEVSDiversity &erage 66%
FY 2017 IS Inclusion aerage = 76%
FEVSDiversity aerage = 61%
FY 2018 IS Inclusion &erage 81%
FEVS Diversity average = 72%
FY 2019 IS Inclusion average = 84%
Diversity average = 75erived from
the IS due to the FEVS delay)
FY 2020 Inclusion average = 83%erived from
the IS due to the FEVS delay)

Performance Goal M13: Strengthen and maintain empdyee engagement and address

engagement issues identified in th&EVS.
Measure:Average percent agreemenfF&VvSengagement questions.

Results Targets
FY 2014 |FEVS Engagement Index = 62% FY 2020 |Engagement Index = 70% or higher.

FY 2015 |FEVS Engageméimdex = 74%

FY 2016 |FEVS Engagement Index = 69%
FY 2017 |FEVSEngagement Index = 70%
FY 2018 |FEVSEngagement Index = 66%
FY 2019 |FEVSEngagement Index = 72%
FY 2020 |Awaiting2020FEVS resultt'om OPM

Management Objective M2 Developbudgets and managefinancial resources to ensure necessary
resources now and in the future.

The target for this objective was postponethisobjective andoal in FY 202@ereNot Rated.

Performance Goal M21: Develop fullyjustified budgets & ensure resource accountability

Measure:Percent of funded positions vacatrthe end of each month, averaged over the ye

Results Targets

12% of funded positions vacant Consider other measures of budgeti
averaged over 12 months. andfinancial management

4% of funded positions vacant,
averaged over 12 months.

8.7% of funded positions vacant,
averaged ovdr2 months

3.4% of funded gsitions vacant,
averaged over 12 months

FY 2014 FY 2020

FY 2015

FY 2016

FY 2017
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8% of fundedpositions vacant,
averaged over 12 months

9% of funded positions vacant,
averaged ovdr2 months
Postponethot rated;will consider
FY 2020 | newgoal/measure when quorum
restored

FY 2018

FY 2019

Management Objective M3 Improve and maintain information technology and information services
programs to support agency mission and administrative functions.

Results indicatihis objective wasxceeded Results from the 2020ternalSurvey indicated that the
average positive responsgemployegabout tie availability and reliability of the IT infrastructure
and for employee satisfaction with IT suppeceeded tirerespectivéarges.

Performance Goal M3L: Ensure availabilityand reliability of MSPB IT systems, hardware

and applications.

Measure:Average percent agreement with relevant questitmes MISPB Internal Survey (1S
ensure disaster recovery capability.

Results Targets

Average unscheduled downtime fof
systems was 1.13%. FY 2020

The target for average unscheduleq
downtime was met (1.16%). Howe\
MSPB had a significant disruption i
FY 2015 | IT infrastructure resulting in the los
the virtual environment and permar
loss of significant employee workin
and archived documents.

Implemented cloud backup service
OneDrive and an isolated test
envirorment monitoring nightly
backups; upgraded network hardwg
in many locations; began new IT
TestingGroupto test new technolog
FY 2016 | and applicationsssessed aadjustd
M3 goals, measures, and tarfyetsY
2017 and beyond to take advantég
IS data forselected I'Tneasure Took
necessaryllactions tachieve the
targets listed for 1A, 1A3, 1A6, 1C
3, 2B1, and 2€3.

20171S average agreemen58%,
compared to th016 result of 45%.

FY 2018 | ISaverage agreemen64%

FY 2014 Average agreement8% or higher.

FY 20T

FY 2019 | IS average agreement = 67%

FY 2020 | ISaverage agreement = 79%

Performance Goal M2: Ensure satisfaction with inernal IT support and services.

Measure:Average peent agreement on releviiguestions

Results Targets

Average agreement = 65% or higher
(PG renumbered to M3)

FY 2016 |[New PG in FY 2017. FY 2020
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20171S average agreement = 52%,
compared to the 2016 result of 47%

FY 2018 |IS averagagreement 72%.

IS average agreement = 78%al
renumbeedas M3.2 for FY 2020.

FY 2020 |ISaverage agreement = 80%

FY 2017

FY 2019

Management Objective M4Modernize core business applications to achiewatectronic adjudication,
and provide a webbased survey capability

Results indicate thidbjective wablet. MSPB met the target for modernizing adjudication
applications. Although progress on modernization was dedayégbril through Septembeue to

the COVID-19 pandemic, the percagé of ekectronic filingof initial appeals and pleadings were the
highessince we started measuring in FY 2&8@MSPB significantly expanded electronic case files.
MSPB met the target for implementation of the new survey platform byisgpptal access,
awarding a contract for technical support, and issuing an authority to operaf@ugtribe survey
platform, which is certified by tRederal Risk and Authorization Management Prggram
FedRAMP)

Performance GoaM4-1 Improve efficiency of adyidication case processing.

Measure:Modernize core adjudication business applicgiiopsrtion of cases processed
entirely electronically.

Results Targets

Interim indicators55% of initial
appeals and 83% of pleadirfitesd
electronicajl. Furlough cases were
processed electronically in selected
FY 2014 | ROs, 37 PFRs of furlough cases we FY 2020
filed electronically, and one furlougk
Board decision was filed electronicg
with thecourt. Drafted & RA for
electronic adjudicatioe-fAdjudicatio
Interim indicators: 56% of initial
appeals and 80% of pleadings filed
electronically. Issued an RFI on
e-Adjudication and Guidance on
archiving electronic case files (ECF
Developed a timeline for expanding
ECFs and implementing mandatory|
efiling for agencies and represental
Interim indicators: 61% of initial
appeals and 81% of pleadings filed
dectronicallyExpanded ECF Pilot to
the Denver FO. Implemented new
e-Appeal servers, and-graded the
e-Appeal LiveCycle and Active PDF
document conversion/assembly
software. Developed and implemen
ECF marking capability and docurni
ation in Quick Cse and Law Manage
and conducted training. Submitted
personnel actions to support adding
critical skills to help ensure expertis
needed for-&djudication.

Substantially completevelopmendf
thenext generation ®aiSPB core
business applicatiomsidrelated IT
modernizatiomfforts

FY 2015

FY 2016
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FY 2017

Interim indicators: 61% of initial
appeals and 82% of pleadings filed
electronically. anged two vendor
demonstrations of appeals workflow
solutions. Completed significant wo
on eAppealrelease 9.7, a new
enhanced version of the Quick Cas:
application, a new Document
Management System Upload Applic
tion (for litigation cases), and efiadly
completed a new application to autd
mate the completion of ECFs (for
courts, Department of Justice, EEO
etc.). Partnered
the FederaChief Information Officer
(CIO) for weekly calls or meetings
regarding this goal.

FY 20B

Interim indicators: 69% of initial
appeals and 89% of pleadings filed
electronically. Completed requireme
development for new core business
applications, including those to supj
e-Adjudication, and issued tRequest
for Proposal

FY 2019

Interim indicators: 69% of initial
appeals and 89% of pleadings filed
electronically. Awarded contract for
new core business applications; be
configuration of iling and initial
appeals processing components.

FY 2020

Interim indicators: 77% of initial
appeals and 93% of pleadings were|
electronically, an increase from FY
2019and the highest we have
experienced since 20&@nificantly
expanded ECFs @dlow for use imany
FY 2020appealand any FY 2019 ca|
in ROs/FOs where the electronic
record § complete as an ECF (exce|
cases involving sensitive security
information or video filestontinued
development of initial appeabcess
on new application platform. Furthe
modernization progress delayed du

the COVID-19 pandemic.

Performane Goal M42: Improve agency survey capability

Measure:Ensure secure, wdlased survey application in conjunction witB.1C

Results

Targets

FY 2017

Drafted a Performance Work Staten|
(PWS) for moving our data center tg
cloud. Continued to workiwt h O
Office of the Federal CIO regarding |
PG. Collaborated with OPE and DO
to assess obtaining a secure diased

solution to analyze OPM data.

FY 2020

Fully implement a FedRAMP certifie
webbased survey capability to ensur
ability to desigriest, and implement
Governmentwide surveys (see3)@o
later than stquarter FY 2021.
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FY 2018

Work accelerated on IT modernizati
(see PG M4), and it became clear tt
separately migrating to a new data ¢
would not be costffective becausiee
new core applications will be cloud
based. Therefore, we are devoting d
center migration resources to improy
disaster recovery for the existing dal
center and supporting collateral proj|
necessary for comprehensive IT
modernization to achiet@0%
e-Adjudication.

FY 2019

Procureda new welbased, FedRAMF
certified survey application

FY 2020

SQupportedinitialaccesand avarded
contractfor technicalsupport, ard
issued anauthority to operate for the
FedRAMP cettified Qudtrics webbase(

survey platform.

28 | MSPBAPR for FY 2020

January 19, 2021



Trends and Challenges that May Affect Agency Performance
Internal Management Challenges

As discussed below, there are a number of internal management challenges currently facing MSPB.
The most significant internal issue affgddSPB is the lack of quorum of Board members. Other
significant internal challenges that could aff
human capital issues and IT stabdjtgesecurity, modernizatiohhe COVID-19 pandemic is an

external factor, and the internal challenigeeates are discussed in the external factors section.

Lack of Board Quorum.As discussed in the introduction to this docunsEB has been without a
guorum of Board members since January 8, @&dwithout anypresidentiallgppointed Senate

confirmed Board members since March 1, 2019. The lack of quorum has led to a backlog of PFRs and
other cases at HQ awaiting Board decisions. This backlogz@@edsess of the end dFY 2020

and it is growingvery day. MSPahticipatethat it will takeat least thregears to process the inventory

of cases at HQ once new Board members begin their work. The lack of quorum also prevents MSPB
from releasing reports of merit systems stadepromulgatingubsantiveregulations to accompany
congressional change®ur jurisdiction or processasad affec ourreview of OPM significant

actions

Thecontinuedack of quorum prevented MSPB from settgrformance targdbeginning in FY

2018 It also preventhe agency fromating results for several PGs and one strategic objective,

including PFR processing timeliness, enforcement case processing, muiblsheafeports of

merit systems studies, and quality of initial decisions (because this massdrernghe issuance of

PFR decisions). Selection of interim measures and targets for thesspeyuwhigy restoration of a

guorum MSPBalso could not rate the PG on review of OPM regulations because the Board must issue
decisions orequest$or reguléory review. Once a quorum is restored, MSPB will determine the most
appropriate measures and targets for these PGs. The status of Board member nominations is provided
on page 2 of thidocument.

Other Human Capital Challengesin addition to the lack @fuorum.as of October 1, 202over31

percent of all MSPB employees, inclualimgst45 percent of AJs and adjudication managers involved
with processing initial appeal®eligible to retire betweaow and the end of 2BZSeveral other

MSPB employs who hold key leadership positions are eligible to retire in the near future. In addition,
ensuringontinued expertise a challengeghen employees in critical, -@eep positions depart the

agency through retirement or transfer.

MSPB begangratgic human capital planni@HCBP processeverayears ago to focus on its most
critical longerm human capital neetdibe plan focused @nsuring a reasonable hiring rate of newer
employees to form a pool for succession management in adjudicatimy fuanontinuing to

perform the functions of those employees indeeg, missiearitical positions when there are
vacancies, amhsuringur IT expertiséAlthough MSPB has been able to recruitquelified
individuals for its adjudicatory and oftr®fessional positions, it nevertheless often takes two to three
years for these new staff to reach full performanelAn assessment of our SHCP process and
identificatiorof ways to strengthen this process have been included in our programrepkdoati

This is a timely endeavor givenftherearrival of new Board members and will likely involve
obtaining external SHCP expertise to assiBh@success of any strategic human capital planning
depends onantinuedstability in funding for FY 20 and beyondThisfundingis necessatyg retain
expertise, improve competencestain employ@mgagement, continue to improve our processes,
and at the same time, continue to perform our statutory and support functions effectively and
efficiently. Rtaining resources is even more critical given recently enapteg@setiegislative and
administrative changes that may affect our jurisdiction and pr¢Sesst® section on external
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factors af f e ¢lhaddton, tiveEeRsBdre atet@ evidence thptb candidates may
behesitant to accept job offers from MSPBuhezrtainty about the lackBdard Member

On June 21, 2018, the Supreme Court issued its dedisiomjret al. v. Securities and Exchange
Commissi(BEC) 138 SCt. 2044The Courheldthat SECadministrative law judges (ALJs)rdezior
officers under thAppointments Clause of thertitution because they exercise significant authority
pursuant tahe laws of the United StatBased on this finding, the@t held that SEBGLJ must be
appointed in conformity with the requirersenthe Appointments Clausehich requires that inferior
officerseither be predentially appointed and Senatmfirmedor appointed through authority vested
by Congress itme President, the courts of law, or the heads of departifikatsarties conceded that
the SEC ALJs were not appointed in accordance with the Appointments @lzausee Bie petitioner

in Luciaoriginallyhad a hearing before a constitutionally in&alidthe Court found that he was
entitled to a new hearing before a different, properly appainted

Luciahas the potential to affect MSPB from both an adjudicatory and operational standpoint. Although
the MSPB does not currently employ angAlnk utlz e ot her agenciesd ALJs
types of appeals through interagency agreémeatdo hear appeals of adverse actions taken against
ALJs under 5 U.S.C7821 Luciamay affect MSP&ase lawegarding ALJ# addition, somparties
haveraiedLuciac hal | enges r e dfduciechaltleggesdySréir@SEB Adsiase.

sustained, appellants who raised successful challenges may be entitled to new proceedings before an
officer appointed in conformity with the Appointmeituse.

PresidenTrumpd® May 25, 201B0s 1383613837 and13839also affect MSPB from both an

internal and external standpointernally, the most significant issue is the requirenremiegotiate

provisions of the collective bargainiggamentGBA) between MSPB and Reofessional

Associatiotthat are inconsistent with the requirements and priorities set forth in the orders. MSPB also
mustconform its noACBA performance amagement guidance and pract@e®ctober 32019,

following litigatia initiated by several Federal employee utiend,C. Circuit determined tllag

unionsmust challenge the EOs before the FLRA, rather than bringing a direct chdfederto

districtcourt® Thus, the EOs are now in effemhd MSPB is in the gastages of the process to

renegotiate its CBMformation about how the EQsnxd OPM implementing regulationay affect
MSPB6s adjudication and settl emenfactgst ogr ams i s

IT Stability, Cybersecurity, and Moderniation. MSPB is committed toansitioning to 100 percent
e-Adjudicatiorto process cases more efficiently and improve service to our customers. In addition, e
Adjudication will support MSPBO0s efforts to co
improving efficiency, effectiveness, accountability, and customer service; paperwork reduction
requirementsard records management directives, including OMB Memorand@a1Virequiring

that agencies convert records to electronic fav&&tBalsois focusd on ensuring it has the IT
infrastructurecybersecurity, and information servigpsrése to execute its mission and modernize

its systems, including implementiAglgidication and its new, FedRAMP certified;lvesied survey
capabilityln addition|RM is refreshing laptops and transitioning the public website to a-thmgdern
cloudbased platform.

5 EO 13836Developing Efficient, Effective,-Red@nsty Approaches to Federal Sector Colleck@ B88dnsgring Transparency,
Accountabilimd Efficiency in Taxpayer Funded Uniondnch&0O<8383%romoting Accountability and Streamlining Removal Procedures
Consistent with Merit Systems Principles

6 SeeAmerican Federation of Government Empl6y@es, REmNo. 185289, 2019 WR122446 (D.C. Cir. July 16, 20A8&)erican

Federal of Government Employees, et,Nov1BuBpB8 9, Appel |l eeds Petition for Reheari ng E
1804329)American Federal of Government Employees, dilal, A8328&Order Denying Petition for Rehearing En Banc (D.C. Cir.

Sept. 25, 2019) (ECF no. 1807961)Aamerican Federal of Government Employees, dilal, 38328 Mandate Issued (D.C. Cir.

Oct. 3, 2019).

70OMB Memorandum M921, Transitiomo Electronic Records, June 28, 201&ttag://www.whitehouse.gov/wp
content/uploads/2019/06/M19-21.pdf
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Beginning in FY 2017, MSPB pivoted away from continuing to customize our existing legacy business
applications that are nearing-efiife. In FY 2018ye developed comprehensive requirements to
identify the oOnext gener at itofulpenablie-Adudidtididis cor e
MSPB appeals (while retaining the option for paper processing when ndtessaciyded replacing
system$or case management, document management and document assemlpiyeal Online,

and integrating the new application withpainlicfacing websitéhe extranetand our intranetn FY

2019 MSPBselected a contractor to design and implement theretusiness applications and
begarconfiguringhe dectronic filingand initial appeal processing componBnigress on this project
wasdelayed in FY 2020 due to the pandeimice next st eps 1 nclofuntemaldel i v
and external es interfacesepresentingnendto-end schematic of the adjudication process, followed

by pilot testinghe initial release of system functionality in FY 2021. We expecingofaliyenour

next generatiocore business applications and related I'Emzétion projects by the end of calendar

year 202 Thismultiyeareffort will require a significant initial investment of resourcesilbueld

important improvements tachnology, systems, productivity, effidiency

MSPBmust administer sways of the Federal workforce and others to provide empirical data to
support its merit systems studies research responsibilities. Implementing past surveys has been
challenging due to limited internal IT expertise needed to support the survey prateseand e
compliance with new and rapidly changintybEsecurity requirements. Meeting tlogbesecurity
requirements is necessary to obtain the coopeyfitederal agencies the MPS and other
surveysLongterm effectiveness of the merit systemietyprogram requires théSPBhave a more
stable and flexible capacity to colactey and other similar deta@securegloudbased
environmentWe procured a FedRAMP certified survey platform ROE¥and we plan to utilize it
initiallyfor theMPS in 2021

Significant External Trends and Issues

Although discussed in the preceding section on internal management challenges, the status of
nominations ancestoringa quorunareb ey ond MSPBO6 s ctleemexterodl factesa | s o ma
Alsobeyod MSPB&6s control are the internBl and ext
pandemic. Theffects of the pandemic,andtBe ver nment 6 s response to it
sectionOther tharthe lackof quorumand the pandemisignificant exterh&rends or issues affecting
MSPB&s abil ity indudecchangesin lamigtictiorand appealspsocessas

Government reforrrbudget challenges, amdrkforce reshapin@his year, there was also a Supreme

Court decision involvimgmp | oy ment ri ght s t hatlfpendinglledisladohf e c t
does not change MSPB®&6s wor klstdlieguirsstableard suffidentc at i o
resources in future years to perform its statutory functions effectiveffycaently. However,

additional resourcesayp e needed to meet new |l egislative ch
and simultaneously meet potenti@lengesaused by other external factors.

Changes in Law, Jurisdiction, and Appeals Processéhe APR-APP for 2018020contains a

thorough review of laws passed in FY 2017 and FY 2018 that continuehtegateatial to directly

impact MSPB jurisdiction and operations, and indirectly impact the agency through changes to Federal
human capital management policy and pra@neecof these laws the VA Accountability and

Whistleblower Protection Act of 20IMSPB sawanincrease irhe average number of VA cases

processed in the ROs/FOs since thélaw e n arcdataaleont VA cases processed in the ROs/FOs
taken from MSPB Annual Reports, an average of 859 VA cases were processed20FyY 2015
compared to an average of 955 VAgasocessed in FY 26A®89. The 11l percenincrease

emphasizes the need for MSPB to promulgate regulations regarding how it will address any differences
procedures necessitated by the VA law. However, we have been doaudue to the lack of

quorum.

8 Pub. L.11541
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http://www.mspb.gov/MSPBSEARCH/viewdocs.aspx?docnumber=1598039&version=1603838&application=ACROBAT
https://congress.gov/bill/115th-congress/senate-bill/1094

In FY 2020 no new legislationase nact ed t hat 1 mpacts MSPBO&s adju
HoweversignificantttiMS PB6s adj udi cati on wor k|l oad Hessamit he |
v. MSPBNo. 19-2221, in which the court detened that a nonfrivolous allegation must be determined

on the basis of |Thiswilleadtoenora heariegs and detisioss o theanieritssn
whistleblower appeals, many of whighlikely to be factually dadally complex.

In thelast APRAPP we reported thattiter e si d e nt 6 EO 1888YmayXsignificadtl) dff&ct
MSPB&s case pr oces s iagegcieslenteringinto settteraent@greementb that i o n

0 er as e,alter, & withhold from another agency anyimoat i on about a ci vi l
performance or conduct in that employeebds of fi
a high percentagf cases through settlememdny of which invoesuch termsr other alterations to

the appelilat 6 s p e r s.dhesettlement ete dropgesl over 6 percent from FY 2017 compared

to FY 2019 (53 percent compared to 47 percent, respe@ivelg)the pandemic, it is difficult to
compardheFY 2020settlement ratdue to changes in waokoceses angrocedures to protect the

safety and health of the parties and MSPB employees. We will continue to monitor thénsituation
general, fewer settlements, as well as operational changes in response to the pgrednio,an

increase inverallprocessing time faasesThe other May 2018 EOs (13836 and 13837) could also lead

to a significant increase in case receipts insofar as they direct agencies to endeavor to renegotiate CBA
exclude adverse actions from grievance procedures. Sinatglyo EOs may resulinmore sel

represented (pro spellants, and union representatives may have less time to devote to representation
duties. This magffectthe quality of representation and therefore increase case processing times
especiallyow that OPM has issued regulations codifying large parts of the EOs

Over time, hese changes collear orMSPB operationsoth directly anthdirectly. Such changes are

|l i kely to affect MSPBG¢GangddSPB precédaresyamrelyuireo ad, t he
additional MSPB resources. Changes in | aw and
responsibility to conduct studies of Federal merit systems and exercise its statutory authority to review
O P M 8ignificant actions to enstinatthe Federal workforce continues to be managed in accordance

with MSPs and free from PPPs. These chamagsfyt he | mport ance of MSPBG&s
promote merit and educate employees, supervisors, managers, and leaders on the merit systems, MSF
PPPs, and MSPB appellate procedures, processes, and case law. These outreach and educational
functions improve workforce management over time and may reduce the time and cost of processing
appeals for agencies, appellants, and the Government.

Supreme Cout Decision Related to LGBTQ Employment Rights.In Bostock v. Clayton County,
GA, 140 S. Ct. 1731 (2020), supremeCourt held that taking action against employees because of
their sexual identity or transgender statustitutes sex discriminatfowhile discrimination based on
either sexual identity or transgender status had not been seen as a violation of Title VII but sex
discrimination has always been, the holdiBgstoakpens the door for the filing and adjudication of
many more appeals ragsgex discrimination on those bases as affirmative defenses, thus adding to the
number of issugthough nothe number o&ppealsthe Board will regw in its case adjudications.
While other Supreme Court decisions on topics such as age discriBatagionWilkisd0 S. Ct.

1168 (2000)rand deference to agency regulatiGeer(v. Wilki89 S. Ct. 2400 (201@jll guide and
inform Board adjudicatiortbe Board doesot anticipate an increase in the number of appeals filed
becausef their issuance

Government Reform, BudgeChallenges and WorkforceReshaping In March 2017, OMB
began a concerted effort to reorganize thrittxe brancH.These plansnd their updatesytlined

9 SeeBostok v. Clayton Countyl@AS. Ct. 1732020).

10See EO 1378Presidential Executive Order on a Comprehensive Plan for ReartiesiBirsgMiseds 13, 2017, at
https://www.whitehouse.gov/thpressoffice/2017/03/13/presidentiaéxecutiveordercomprehensivplanreorganizingxecutive
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https://www.supremecourt.gov/opinions/19pdf/17-1618_hfci.pdf
https://www.whitehouse.gov/the-press-office/2017/03/13/presidential-executive-order-comprehensive-plan-reorganizing-executive

Governmentwide changes as well as specific changes in severaiangaifecting a variety of

services. Some recommended changes are within the ability of the various agencies to implement, and
some require action by Congréstectedgenciebegarto implement their respective reform plans

in 2019 There havebee no f or mall updat &evernmentefohmeageadhmi ni st r
FY 2020Qdue in part to the shift in the fodascriticalnationahealth and safety issiresesponse to

the pandemic

In addition toGovernment reform, budget challenges in ageoften lead to decisions that affect their
civilian employee€ertainworkforceactionghatagenciemay takevouldincreasSPB workload.

For example, the U.S. Citizenship and Immigration Services (USCIS) publicly announced its plan to
temporarilyeduce its workforce lop to 13,000 employees due to the abrupt and significant reduction
in user fees (due in part to decisions made in response to the paadgmnititant source of funding

for the agency.Thesepersonnel actionsould have beesppealable to MSPB, and pwential

USCIS appeals aloweuld havequatdtwo times the average number of initial app&aRB

receives over the course ofykarin late August 202Q0WSClSannounced ihadaverted this plan.

In general, wrkforce reluction actions can result in adverse actions affecting Federal employees, and
affected employees may file ajgpafathose actions with MSHRIrloughs,eduction in force (R)

actions, and see cases involving Voluntary Early Retirement Authority umtsigl Separation

Incentve Paymesiareappealable to MSPB. Historical trends indicate that RIFs lead to animcrease
appeals filed withliISPB, and RIF appeals aftenmore complex than some other types of appeals.
Workforce reshapirajso mayffect workforce management, employee engageanentmployee
effectivenesdlaintaimgMSPB s  snerit systgms studies and OPM refuetionshels
ensureadheraceto the MSPs and avaidce oPPPs.

The COVID-19 Pandemiclt is likely that the Fedetpenditures relatémlthe COVID 19

pandemic willféect the budgets of Federal agencies in the future. Whitgpivssibléo knowfor

sure it seemdikely that many agencies will be facing budgetraitsrtfallswhich may lead ®IFs

or furloudns of agency employe&s mentioned earlighe rediction in fees paid to USCIS
apparentlyvasjn part, due to decisions made in response to the pandemic. In adgitioigs have
had to quicklgevelomewoperationapolicies during the pandeniibe effecton employees of
teleworkeligibilitydeterminationgeturn to worlpolicies safety and security protocols, accountability
for health and safety behaviarsisharing healtrelated informatigras examplesouldaffect
meritbased managemeadincreas®PPslt is also possible that there could be an increase in
whistleblowingg(g., whistleblowing disclosures may inGogternment actioresffecting thdealth

and safety of the public) arldims ofetaliation for whistleblowimglated tdhe pandemidt is too

early to know the degree to which the pandemic e f f ect s on t hencréaseder al w
appealsiled with MSPBIn the longeterm, MSPB must be prepared to ensure itestiugiction is

OMB Memorandum M7-22,Comprehensive Plan for Reforming the Federal Government and Reducing the FAgetdlZivilian Workforce
2017, abttps://www.whitehouse.gov/sites/whitehouse.gov/files/omb/memoranda/201¥M22.pdfPr esi dent 6 s Manage me
(PMA),March 20, 2018, https://www.whitehouse.gov/wpontent/uploads/2018/03/Presiderkdanagemernigenda.pdiDelivering

Government Solutions inttben?dry: Reform Plan and Reorganization Recdomee2tia?ioh8, latps://www.whitehouse.gov/wp
content/uploads/2018/06/GovernmeiRReformandReorgPlan.pdfCe | ebr ati ng One Year of Progress:
AnniversaReporiMarch 20, 2019, latitps://www.performance.gov/PM#&elebratingneyearof-progressandOne Year Update: Reform

Plan and Reorganization Recommkrig@or2Ep, athttps://www.performance.gov/onrgearupdatereformreorg

11 SeeStatement of Scott Cameron, Principle Deputy Assistant Secretary for Policy, Manageméngranaf BietyegerlorS TBsiraony
before the House Natural Resources Subcommi eotganzatianffa@®iM3e,r si ght
2019, ahttps://www.doi.gov/ocl/doireorganizatigrStatement of Emily W. Murphy Administrator of the U.S. General Services Administration,
Before The United States Senate Committee on Homeland Security and Governmental Affairs, Sulscanthitderah RagadsorgmAffair

July 26, 2018, https://www.gsa.gov/aboutis/newsroom/congressonaltestimony/thechallengeandopportunitiesof-the-proposee
governmenteorganizaticon-opmandgsaandUSDA to Realign ERS with Chief Economist, Relocate ERS & NIFA Augsste8PC

2018, ahttps://www.usda.gov/media/preseleases/2018/08/09/usd@aligrerschiefeconomistelocateersnifa-outsidedc.

12 Government Executive, y@l1, 2020Homeland Security Mes Forward With 13,000 Furloughs Despite Its Improving Financial
Situatiorat https://www.govexec.ea/workforce/2020/07/homelanesecuritynovesforward13006furloughsdespitdts-improving
financialsituation/167081
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https://www.whitehouse.gov/sites/whitehouse.gov/files/omb/memoranda/2017/M-17-22.pdf
https://www.whitehouse.gov/wp-content/uploads/2018/03/Presidents-Management-Agenda.pdf
https://www.whitehouse.gov/wp-content/uploads/2018/06/Government-Reform-and-Reorg-Plan.pdf
https://www.whitehouse.gov/wp-content/uploads/2018/06/Government-Reform-and-Reorg-Plan.pdf
https://www.performance.gov/PMA-celebrating-one-year-of-progress/
https://www.performance.gov/one-year-update-reform-reorg/
https://www.doi.gov/ocl/doi-reorganization
https://www.gsa.gov/about-us/newsroom/congressional-testimony/the-challenges-and-opportunities-of-the-proposed-government-reorganization-on-opm-and-gsa
https://www.gsa.gov/about-us/newsroom/congressional-testimony/the-challenges-and-opportunities-of-the-proposed-government-reorganization-on-opm-and-gsa
https://www.usda.gov/media/press-releases/2018/08/09/usda-realign-ers-chief-economist-relocate-ers-nifa-outside-dc
https://www.govexec.com/workforce/2020/07/homeland-security-moves-forward-13000-furloughs-despite-its-improving-financial-situation/167081/
https://www.govexec.com/workforce/2020/07/homeland-security-moves-forward-13000-furloughs-despite-its-improving-financial-situation/167081/

able to assess potential impacts of the pandemic obasedtmanagement and the occurrence of
PPPsamong other potential effects

The pandemic alsdfectedMSPB isteractions with is customers. A large portion of MSPB initial
appealsPFRsand pleadings are filed electronically. Even so, the agency developed policies for
appellants to continue to file by mail, iamglementedideoand weltonferencindor virtual

hearingsAlternative arrangements sometimes are also nefmdsanyngs when the partiés not

have access wdeo orcomputersor their options for web conferencing are limiteis is an

ongoing process, made easier by the improvements we have already made in electronic processing, an
the work we have ongoingrtmdernize our core business applications. Althougkwhe

applicationsvill notbe fully implemented until 2022, electronic processes are already eapdnding
electroni@readinesshas improved in the last couple of years.

The pandemic transformedlgdife in 2020MSPB is very fortunate that the bulk oivibsk can be
conducted remotelgll MSPB employees hagencyaptops that can conndotMSPB s net wor k
througha virtual private network or virtual desktop interfadate MarchMSPB instutedor
expandedeveral policies includiaghandatory work at honpelicy, moreflexible work hours, and
additionaleaveoptions In earlyJune, MSPBioved tamaximnumteleworkand developed policies

and practices f@mployees tooordinatevisits toMSHB offices for briefinfrequentand mission
essential purposé&ssen withlaptops andonnectivityemployees neeavarkspace at homand
nowmust balance work and fantilg in new and more demanding wayg working, caring for
children and o#trs in the home, overseeing virtual schoolingrretn.awork perspective,

employees had adjust to working from home #tilne,maneuver through newutines and
requirementandbecome accustomemiconnecting virtually for meetings and heafinggly, even

with leadership and agerstypporteach persomustmanage the social and psychological aspects of
such an abrupt change in warkl lifein response tthe health and safety concehageveryone
everywheres facing during the pandemic.
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Program Evaluation and Performance Measurement
Program Evaluation

MSPB programs broadly affect Federal merit systems and Federal management, and they generate
significant value for Federal agencies and the public. Effective program evaluatibtoigwcsiiicag

that MSPB can continue to achieve its miséiectively and efficientiyd to provide value now and

in the futureEmphasis on prograavaluation has increased in recent years and was tieted in

Admi ni strati onds eRg R0i&san areh thatneedstb leestergthénddu n

Program evaluation apdrformance measuremegqjuirementare described in GPRAMA, and were
recently expanded in tBeidence Act*and theekDS°"MSPBo6s ef forts to i mprov
and dé|a management as mandated by these Governmentwide laws and directives will provide
improved focus on data issues sarde as an umbrella under which improvements in policies and
practices in data management, data quality, program evaleidtonance easuremenand related

issuegan balevelopedMSPB has established an agency webpage as required under the Evidence Act
and FDS aivww.mspb.gov/data

MSPB is committed to higjuality program evaluation. Howeeasuring our ability to perform our
statutory mission, as well as ensuring compliance with requirements of the GPRAMA and recent
program evaluation guidance from ObtRildrequire increased resources and program evaluation
staff. Arelatively smallme ase i n MSPBOS pr ogstadfecoulclikelyVieldat i on r
large return in effiency and cost savings for MSPRButn, this wouldimprove the value MSPB brings

to agencies, Federal employees, individual parties to cases filed wiindASPRiBe publidf internal
program evaluation resources are not available, contractor support jSatviméntially more
expensiveption for conducting tasks associated with program evaluation. This option is most useful
when the evaluationpit is technical in nature, beyond the knowledge of existing program staff, or
when the evaluatidacuse®n program evaluation itself or on difece thatconductgrogram

evaluation activities.

Performance MeasurementVerifying and Validaing Performance Information

Most quantitative measuredvb® P Eadjuslication performance come fit@automatedase

management syst€baw Managgrwhich tracks location, timeliness, outcpamesother information

about cases filed with MSRRse pcessing daare tracked and verified at various points in the

process and extensive comparison checks on these data are performed at the end@theach FY.
guantitative and qualitative performance measu
colle¢s externatustomer safaction data from adjudication, ABRI(more rarely)nerit systems

studies customers and stakeholé=ee al of MSPBBGsuU sn@a ndigteanefntom OPM
MSPB also has an aciiviernal survegrogram, which measgaralious managemeR{Gscontained in

MSPB GPRAMA reports, and prowsdestomer feedback on interfabndadministrativeupportand

EEO programs.

MSPB has made many recent improvements in performance measmetisentrrently, under the
auspices afs Data Governance Body, updating its policies and practices involving whistleblower data.
Our emphasis oh0Opercene-Adjudication and new core business applicationgell as the

Evidence Act and FD&gntinue tchighlightthe importance of continuoumsprovement in

performance measuremant data qualitilSPB needs twonsider the status of its performance

13Executive Office of the President of the United States, June 2Deld&8ing Government SolutionssfGetitar®l Reform Plan and
Reorganization Recommempdatidrés

14Pub. L.115435 signed by the President on January 14, 2019.
15 Seenttps://strategy.data.gov/
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measurement functigrad seek toevelop agenayide poliees and practicésat willimprove
oversightaccountability, and coordinat@dSHB 6 s d a.tt ia likelyshe principles, poligiaad
processes developed for WPEA data will be expanded to include other critical case processing data.
Suchchangesvill help ensure the consistency, validity, and verifiability of thsethta maage

MSPB programs aficludedn agency reports.

Resultsof Program Evaluation Activity

GovernmentAccountability Office assessment of processing WPEA cases at MSRBAOG 2016
reporton the WPEAecommendedpdatingM S P Rigesguidéo include addiinal guidancier
entering WPEA dat a and qualitycheckyte halp idantsy discoepabct®®iB 6 s
WPEA dataln addition, MSPBonducted an initiaiternal assessment of the data entry andwkzltey
processes used for adjudicatase managemaetata including, but not limited to, whistleblower data.
FinallyM S P Rdnsiderableffortsin FY 20180 define the requirements necedsanynodernizing its
corebusiness applicatioalso includethformation about Law Manageur curent case management
systemwhichwill serve as a foundation for updating the data entry user guide and defining appropriate
guality checks in the reporting prod@esselopingherequirements necesstryipdateour core

business applications, inclgdinnexgeneration electronic case management ssitsteservel as a

surrogate evaluation of Law Mandg&PB does not plan to separatebluat Law Manager sinees

will be replacei with a new application in the naxb yearsln addition devebping requirements for
thenew core business applications providselinénformationto assisin evaluatinghe functions of

ORO.

Define adjudication process/develop requirements for new core business applicatiodsis

activity involves validatingetbusiness and technical requirements for these applications, i.e., our case
management, document manageraadtdocument assembly systems, to suppditidication, and
developing a prioritized path for upgrades necessary to support our business.ljoré0e2917we

begarby developing BWSto documenbur requirement3 he contract was awarded in FY 2018 and
work was completed in th& @uarter oFY 2018In FY 2019, MSPB selected the contraotdesign
andimplement th@ew business applices.

Program EvaluationStatus

MSPB Program Evaluation Status

Program/ Evaluation
System to Start Year Status
Evaluate
Initial information was provided by the GAO WPEA report. Additional infiomaes
provided in the internal assessment of data entry processes for case managemg
Case FY 2018, dirther informatiorwasprovided inconjunction witlour efforts to define the
processing adjudication process as part of the initiative ®laevequirementsr new core
and data 2017 business applications. Results of these effortelpiknsure compliamed t h G A
integrity in recommendations from the WPEA report and the development of amaigkncy
the performance measurement policy. In addition, the automated process for survey
ROs/FOs initial appeals and ADparticipantprovides ongoingdata to inform next steps in this

progr am ev al yuditaiioo pracessvitay @s6 thecteal by legislative
changes in the apals process including spetifielinessand procedurakquirenents.
In FY 2018, we developed requirements for modernizing our core business app
including business process narratives, breakdowns of intemdéeamal users groups
and datdlow diagrams. This baseline informatimviples a starting point to help
2018 structure and inform any evaluation of our adjudicatory processes. While progra
evaluation of ORO functions was not the focus of the requirements developmen
it washelpful in better understanding our processesyateims. Further steps in
conducting an evaluation of ORO fiimes will await guidance fromew Chairman.

Functions of
ORO
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Proposed Program Evaluation and Performance Measurement System Review Schedule

Efforts todevelop an agency policy for performance measureeréication, and validatioesulted
in realization that such aipglhas implications for andetated to Governmentwide policy efforts
involving data quality and integrity, dea@magement ampgbvernangeand related issudsis work
continug in FY 2@0as resources allow&ahsed on the availability of resoy@psojected schedule
for program evaluatiaactivities through FY 2085 provided belowAdditional specifications for
theseevaluationand changes in the evaluation focus or schedyleaour when the quorum is
restored and we have a new Chairman.

Program/Performance Measurement System Evaluation Start(FY)
Implementation oBHCPprocess 2021
Assess agency telework usage and reporting 2021
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Appendix A: WPEA Data for FY 2020

In accordance with the WPEA, MSPB is providing this information about whistleblower appeals in FY
2020. This report reflects cases processed from October 1, 2019, through Sep2&2deardd,

includes data on receipts and outcomes of initial appeals, and receipts of PFRs, in which violations of
5U.S.C82302(b)(8) and/or B8.S.C. 8302(b)(9)(A)(i), (B), (C), or (D) were all&gatjudicating

appeals is an ongoing process andchbgpaee often closed in a different year than they were received.
Therefore, the figures for initial appeals (or cases) received (i.e., Figure 1) and outcomes of initial
appeals processed (i.e., Figures 3 and 6) in any given year will not be comiaafi@abiRF:-R=

received with claims related to whistleblowing are included in Figure 9. Data on PFR outcomes for
whistleblower cases are not included in this report, as no PFR decisions were issued by the Board at
HQ in FY 2020 due to the continued lack afrgm?’

There generally are two types of appeals that can involve claims of reprisal under 8§ 2302(b)(8) and
(b)(9). An otherwise appealable action (OAA) appeal involves an action that is directly appealable to
the Board, such as a removal, demotisyspension of more than 14 days. In such an appeal,

MSPB will review both the appealable action and the claim of reprisal for engaging in protected
activity as an affirmative defense. An individual right of action (IRA)dappedl may be based on

an ation that could have been appealed directly to the Board or on a less severe action that is not
directly appealabdss limited to the issue of whether the action was taken because of protected
activity. In this kind of case, the individual can appedaimeof reprisal to the Board onlthiy file

a complaint with the Office of Special Counsel (OSC) first, and OSC does not seek corrective action
on the indtfvidual 6s behal f.

Figure 1 displays data on the number ang

; H Figure 1: FY 2020 Appeals Received in Regional and Field
types .Of ap.peals that MSPB neain FY Offices with Claims Under 5 U.S &8 2302(b)(8) and/or
2020 in whiclviolations of 3J.S.C. 2302(b)(9)

§882302(b)(8) and/or (b)(9) were alleged
Appeal s oOreceivedo
three categories: initial appeals, remande

600 569

500 —

359 |
appeals, and refil¢ ™ appeal s
are new appeals filed by an appefbr the | % - B
first time and thus represent new cases | *® 114 —

re

alleging reprisal. mﬁ 2 6 8

appeals that were previously adjudicated 0
RO/FO, but which have been remanded ¢
PFR by the Board at HQ, or by a Federal m OAAs m IRAs = Total
circuit court on appeal of a finalaBd
decisiof’l0 Ref i | ed appeal s6 dayetappaabel that @&dreonet
because they were previously dismissed without prejudice (DWOP) to refiling. A DWOP is a procedural
option that allows for the dismissal and suleseqgefiling of an appeal, often to allow the parties more
time to prepare for the litigation of their cases. Remanded or refiled appeals are not new cases; they ar:
separately docketed appeals that are related to initial appeals filed earlier ifvror samerior FY.

Refiled Appeals Remanded Appeals Initial Appeals

16 This report generally refers to claims raised Gnd&.C8 2302(b)(9); however, this report satsnclude claims raised under
§2302(b)(9)(A)(ii), as 5 U.S.C. § 1221(a) allows appellants to seek corrective action from MSPB as a result obpralibited pers
practices described only in § 2302(b)@28@(b)(9)(A)(i), (B), (C), or (D).

17Since dnuary 8, 201te Boardhas nohadaquorum and since March 1, 2019, the Board has not had any presidentially appointed,
SenateonfirmedBoard membersince the lack of quorum began, no PFR decisions have been issued by the Board at HQ.

18 Complaints inRA appeals go first to OSC for review and, if warrantedc@@Gcts an investigatiokccording to OSC, it is during
this process that agencies often chimasde corrective action or settle an issue informally before OSC files a M4SEBiitiSPB
adjudicates IRA appeals that have had the chance to be resolved while at OSC, but OSC did not seek corrective action.

191n FY 2020there were no appeals remanded by the Board, as no Board decisions werefkfaiddetoRhe lack of quorufil.
remaned appeals in Figure 1 are cases that were remanded by erEaieoalrt on appeal of a final Board decision.
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Figure 3 breaks down the totals
displayed in Figure 2 for OAA appeals
by depicting the outcomes of OAA

An appellant can file an appeal alleging a
violation of 302(b)(8) only, a violation
of §2302(b)(9) only, or a violation of
both?° Figure2 depicts the number of
gppeals, both OAA appeals and IRA
appeals, that were decided in2B20 in

the regional and field offices and whether
the appeal contained (a) a claim(s) under
§2302(b)(8) only; (b) a claim(s) under
§2302(b)(9) only; or (clims under both
882302(b)(8and (b)(9).

appeals decided in the ROs/FOs in which violations2802(b)(8) and/or (b)(9) were alleged. It
is important to note that the outconfean OAAappeds separate from the outcome oga §
2302(b)(8) or (b)(8)aint' An OAA appeal can be dismissed for a variety of reasons that have
nothing to do with the merits of any reprisal claim raised thereaxafRwle, the appeal may be

untimelyf i | ed,

t he

act

on

or

t he

appell ant

i n
ess
al s
mi g ht

appellant might have made a binding election to challenge the action in another forum (such as
through a negotiated grievance or arbitration proceduresigdieisnicludes appeals that were
withdrawn and appeals that were DViFases are settled at the discretion of both parties.
Settlement agreements consist of terms acceptable to both parties, thus the agreement resolves the
dispute in a way that both pastachieve some positive result.

Figure 3: Outcomes in OA#ppealsDecided in the Regional and Field Offices
Dismissed A
CIaiTrz?se)sRo;ise d DWOP Settled Withdrawn (other than Oﬁdtjﬁgﬁ:ﬁ?s Total
DWOP)
Section 2302(b)(8) Only 37 21 14 59 44 175
Section 2302(b)(9) Only 3 4 4 7 17 35
Both section2302(b)(8) and (b)(9) 6 3 3 7 14 33

20 Sections 2302(b)(8) and (b)(9) prohibit reprisal against an employee or applicant for employment based on diffectettsgpes of
adivity. Section 2302(b)(8) prohibits reprisal because of any disclosure that the employee or applicant reasonably believes evidences
certain enumerated categories of wrongdoing. Employees who allege a violation of (b)(8) are typically referregl to@g ablegir i s al f

whistl ebl owi ng

.0

to a violation of § 2302(b)(8kction 2302(b)(9)(B) prohibits reprisal because of testifyingtfterwise assisting any individual in the
exercise of any right under § 2302(b)(9)(A)(i) &e@ilion 2302(b)(9)(C) prohibits reprisal because of cooperating with or disclosing
information to the Inspector General (or any other component respdmsibternal investigation or review) of an agency or OSC.
Sectior2302(b)(9)(D) prohibits reprisal for refusing to obey an order that would require the individual to violate a law.

21The WPEA requires MSPB to report outcomes of appealsver, whepossible, MSPBIsoreports and summarizes the outcomes

of claims.

22 Note that DWOP cases are listed here fompdeteness, but they do not reflecffite outomes of whistleblower issues. DWOP
casecan be refiled for final review of these issues.
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In a case in which an appellant raises B&B®(b)(8) and (b)(9) claims, the outcomes of those

claims may diffé#.Therefore, we are reporting thecome of both (b)(8) and (b)(9) claims for cases

in which both claims were raised and the OAA appeal was adjudicated on the merits, as depicted in
Figures 4 and 5 below.

Figure 4: Outcomes of 2302(b)(8Jaimsin OAA Appeals Flgure 4 dlsplays the resolution of

Adjudicated on the Merits in the Regional and Field Offices §2302(b)(8) claims within the 58 OAA
appeals aqadicated on the merits in the
Miscellaneous Corrective ROs/FOs?* It includes both the 44 OAA

Action Ordered, . . . .
R appeals adjudicated on the merits with a

corective | §2302(b)(8) claim only, as well as the 14
e | OAA appeals adjudicated on the merits

Agency Would | wijth both&8 2302(b)(8) and (b)(9) claims,

Have Taken . .
same Action 13| @S referenced in Figus®®
22%

Results, 11, 19%\

Reprisal Claim
Withdrawn, 1,
2%

The fact that corrective action is not ordered

Corrective

hetion ML comectve in an OAA appeal does not necessarily mean
Contributing Ordered- No that the appellant obtained no relief. For
, 13, 22% . . .
Factor, 13, 22% S voenetg example, in a removal appeal in which the
31% appellant alleges reprisal, the Board could

reverse the removal actiorcéese the

agency failed to prove that the appellant committed the charged misconduct, or it could mitigate the
removal penalty, while also finding that the appellant failed to establish reprisal. In any appeal involving
reprisal claim, the Board shatlasrcorrective action for the reprisal claim if the appellant has
demonstrated that: (theymade a protected disclosure; (2) the agency has taken or threatened to take a
personnel action agaittstm and (3}heirprotected disclosure was a contribuaatpr in the

personnel action. However, corrective action shall not be ordered if, after a finding that a protected
disclosure was a contributing factor, the agency demonstrates by clear and convincing evidence that it
would have taken the same persoact@n in the absence of such disclosure.

Figure 5 depicts the resolution of § 2302(b)(9) : —
: o S Figure 5: Outcomes of § 2302(b imsin OAA
claims within the 31 OAA appeals adjudicated g d e e s e thé zﬂ(%ﬁs in the

the merits in the ROs/FOs. This figure includes Regional and Field Offices
17 OAA appeals adjudicated on the merits with S ————
§2302(b)(9) claim only and the 14 Cipbeals Oroon® | porrectye Caim | iscellaneous)
adjudicated on the merits with b&#2302(b)(8) | ordered | Ordered | WV™"raWn | Resuls
and (b)(9) claims, as referenced in Figure 3. Figure 4 29 0 ) 31
divides the outcomes of 8§ 2302(b)(8) claims within
OAA appeals adjudicated on the merits into
subcategories of 0Co (e, eaccontributing factdr, ncoprotedted tiscl@ure, e r e
and the agency would have taken the same action). However, Figure 5 displays the outcomes of

23Forexample, an appellant may allege that he was removed in vid&B02¢5)(8) for disclosing to his supervisor his belief that a

practice at the agency endangered public health. In the sambeaplsealay allege that he was removed in violati®g2202(b)(9)

for testifying in a coworkerds MSRB2B)@E)plesadhavadetheappellanynmay decddé r e m
to withdraw hig€2302(b)(9) claim, but prevail on(b¥8) claim. Under that scenario, the outcdrtredb)(9) claim would be

owithdrawn,6 whereas the outcome of théd ) ( 8 ) ¢ | &adrrectivevActioh Ordebedd 0

24Fjgure 4also includes a categorpofli s ¢ e IRésalts whichirepresents OAA appeals that were adjudicated on the merits but
wheein the82302(b)(8) claims in those cases were not adjudicated on the merits. An AJ may fully adjudicate an OAA appeal on the
merits but not adjudicate the reprisal claim for a variety of reasons. For example, an AJ may strike a reprisaitolaiior @sa sa
appell antdés repeated f a brideternene thai thecBoardpid pyecluded fradm conkidering thedreprisal clalne r s
because a security clearance determination is at issue.

25|n FY 2020, there were no OAA appeals adjudioattte merits in which a section 2302(b)(8) claim was raised and corrective action
was not ordered because there was no personnel acOideredd t hus,
No Personnel Action. o
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§2302(b)(9) claims within OAA appeals adjudicated on the merits only in the broader categories of
oCotiee Action Ordered, 6 0Corrective Action No
OMi scel | anmrPAdus tReoswlltlsy.,6 t he 0Corrective Acti or
includes OAA appeals in which tH2382(b)(9) claim was not reached. As exghlalboye with respect

to Figure 4, an AJ may fully adjudicate an OAA appeal on the merits but not adjudicate the reprisal clair
for a variety of reasons. As previously noted, the outcomepdeis separate from the outcome of a
§82302(b)(8) or (b)(8)aim

Figure 6: Outcomes in IRA Appeals Decided in the Regional and Field Offices
Dismissed, | Dismissed, Adiudicated
Type of Claim(s) DWOP Settled Withdrawn Failure to Other ! . Total
on Merits
Exhaust Grounds

Section 2302(b)(8) Only 86 101 24 27 113 44 395
Section 2302(b)(9) Only 2 2 2 0 21 8 35
Both sections 2302(b)(8) and (b)(9] 32 19 4 3 44 27 129

Figure 6 breaks down the totals displayed in Figure 2 for IRA appeals by depicting the outcomes of
those cases decided in the regional and field offigbh violations of&2302(b)(8) and/or (b)(9)

were alleged. I n an I RA appeal, an appellant 0
corrective act?ilénafnr d RAt a@pB@aadr dsé6di smi ssed fc
the appellant failed to first seek corrective action from OSC), the appellant can file a new IRA appeal
after fulfilling the administrative exhaustion requiréfiféigure 6 also includes IRA appeals that were
dismissed without prejudiéén addition asin OAA appeals, cases are settled at the discretion of both
parties. Settlement agreements consist of terms acceptable to both parties, thus the agreement resolve
the dispute in a way that both parties achieve some positive result.

Figure 7 depicts thiesolution of 2302(b)(8)
claims within the 71 IRA appeals adjudicat
on the merits in the ROs/FOs. It includes t
outcomes of the 44 IRA appeals adjudicate
on the merits with a § 2302(b)(8) claim onl

Figure 7: Outcomes of 2302(b)(8)aimsin IRA Appeals
Adjudicated on the Merits in the Regional and Field Offices

Corrective
Action No

Miscellaneous
Results, 1, 1%

and the 27 IRA appeals adjudicated on the
merits vith both &2302(b)(8) and (b)(9)
claims, as referenced in Figut®lGst as in
an OAA appeal, the Board shall order
corrective action for the reprisal claim in ar
IRA appeal if the appellant has demonstra
that:(1)theymade a protected disclosurg; (
the agency has taken or threatened to take
personnel action agaittstm and (3jheir
protected disclosure was a contributing fac

Ordered- No
Contributing
Factor, 7, 10%

Corrective_/

Action Not
Ordered- No
Protected Ordered-
Disclosure, 23, Agency Would
32% Have Taken
Same Action,
28, 40%

Corrective
Action

Ordered, 12,

17%

Corrective
Action Not

%The oMéswe!| Rasmul t sod

cases were not adjudicated on the merits.
215 U.S.C. §214(a)(3).
28l n Figure 6,

within the

category

represents OAA appeals

c at RldRArappeats fn wiich a \sofatios of £ 2802(b)(®) onlgwas Gr ou n d

alleged include IRA appeals that were dismissed for failure to exhaust.
29 Note that DWOP cases are listed here for completeness theymiat reflect the final outcomes of whistlebloweegsdDWOP

cases can be refiled for final review of these issues.

30In FY 2020, there were no IRA appeals adjudicated on the merits in which a section 2302(b)(8) claim was raisedaatidrcorrective
was not ordered because there was no personnel agtisn;th Fi gur e 7

No Personnel Action. 6

does not include

42 | MSPBAPR for FY 2020

January 19, 2021

categol



in the personnel action. However, corrective action shall not be ordered if, after a finding that a protecte
disclosire was a contributing factor, the agency demonstrates by clear and convincing evidence that it
would have taken the same personnel action in the absence of such disclosure.

Figure 8 depicts the resolution of
§2302(b)(9) claims within the 35 IRA
appeals adjudicated on theitaén - -
ROs/FOs.This includes the outcomes of Corective | Comeave | Claim | miscellaneous|
the 8 IRA appeals adjudicated onthe | ordered | Ordereq | Withdrawn | Results
merits with a&2302(b)(9) claim only an
the 27 IRA appeals adjudicated on the
merits with both § 2302(b)(8) and (b)(9)

claims, as referenced in Figuy/Bile Figure 7idides the outcomes of § 2302(b)(8) claims within

| RA appeals adjudicated on the merits into sub
contributing factor, no protected disclosure, and the agency would have taken the same action), Figure
8 displays the outcomes d@3D2(b)(9) claims within IRA appeals adjudicated on the merits only in the
broader categories of o0Corrective Action Order
Withdrawrd and OMi scehkban€ousceRReNdutet@rcdbeirTedd categ
IRA appeals in which the § 2302(b)(9) claim was not reached.

Figure 8:Outcomes of § 2302(b)(9) Claims in IRA Appeals
Adjudicated on the Meits in the Regional and Field Offices

[@]

3 32 0 0 35

An appellant or an agency dissatisfied with an

Figure_9: Petitions for Rgv_iew Received in Appeals with AJO s i niti al deci si on on
Claims Under's U.S.8 &302(b)(®) andfor (0)©) may file a PFR with the full Board at MSPB
160 142 headquarters. Figurs®ows the number of
140 PFRs the Board received (on both OAA and
120 IRA appeals) involvirgg 2302(b)(8) and/or

100

(b)(9) claims. No Board decisions were issued

on PFRs in FY 2020 due to the continued lack

60 47 of quorum; however, MSPB continues to

40 receive, review, ancaét proposed decisions

20 . on PFRs. In addition, on May 11, 2018, former

0 Vice Chairman Mark A. Robbins signed a

OAA IRA Total policy stating that the Clerk of the Board may
now exercise the delegated authority to grant a

withdrawal of a PFR when requested by a petitidhere is no apparent untimeliness of the petition

and if no other party objects to the withdraWalFY 2020, the Office of the Clerk of the Board

granted 5 requests to withdraw PFRs in cases that ing2382®)(8) and/or (b)(9) claims.

80

31 https://www.mspb.gov/IMSPBSEARCH/viewdaaspx?docnumber=1515773&version=1521400&application=ACROBAT
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Appendix B: Information Required under 5 U.S.C. 8§ 7701(i)(1) and (2)

In accordance with 5 U.S.C. § 7701(i)(1) and (2), MSPB drdviti¥ase processing information.

In FY 2@0, MSPB processedi®3total cases (not including ALJ and original jurisdictsas at

HQ). Seventjour percent of initial appeals (including addendum cases) were processed in 120 days or
less?

Due to the lack of a quorum for all of F2@MMSPB issued no decisions from HQ. Therefore, we
will not report timeliness information frocessing PFR cases at HQ. Howé8RFR cases were
withdrawn by order of the Clerk of the Board ung@liaybegun in May 2018. These cases did not
involve a decision issued by the Ba@dausthere was no quorynsotheyare not included in gn
case processing statistics.

In general, each case is adjudicated on its merits consistent with law and legal precedent and in a
manner consistent with the interest of fairness, which is achieved by assuring due process and the
parti es d hatallistagpseottheiappealp @nter rmrmal circumstances, several factors
contribute to the length of time it takes to resolve a particular case. It takes time to issue notices,
respond to discovery and other motions, subpoena documents and peoplefeneittes with the

parties, arrange for and question witnesses, present evidence, conduct hearings, and, often, to
participate in ADR efforts. When there is good cause to do so, the parties may be granted additional
time in an effort to preserve due pescédjudication also may require more time when cases involve
new or particularly complex legal issues, numerous factual issues, or the interpretation of new statutory
or regulatory provisions. In addition, when Board members (assuming a quorumrexistgjeto

about the disposition of PFR issues or cases, the need to resolve disagreements or prepare separate
opinions may increase the time needed for adjudication. Additional factors that affect processing time
are discussed above in the performangksresctin of this APR

32|n June 2017, Congress setadl8y | i mit for MSPB AJ&6s to issue decisions in V
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Appendix C:Modernization of Publicfacing Digital Services Repor®

:% Office of the General Counsel
1815 M Street, N.W.
\<( Washington, DC 20419

Phooe: (202) 853.6772; Fax (202) 653.6203 E-Ma _Tristan Leavit @meph gov
General Counsel

i ~‘ U.S. MERIT SYSTEMS PROTECTION BOARD
A":
-

January 11,2020

The Honorable Russell Vought
Director

Office of Management and Budget
725 17th Street, NW

Washington, DC 20503

RE: Modernization of Public-{acing Digital Services Report
Dear Director Vought,

In accordance with sections 3(b) and (d) of the 21st Century Integrated Digital
Experience Act (21st Century IDEA), I am pleased to provide the Merit Systems
Protection Board's (MSPB) report on modernizing our public-facing digital services.

MSPB has two primary websites for public engagement: our electronic filing
website, e-Appeal Online, at https://e-appeal.mspb.gov, and our agency website at
https:/Avww.mspb.gov. Both websites are part of a broader information technology (IT)
modernization effort that began in fiscal year (FY) 2018 with requirements development
for updating and consolidating our legacy case management, document assembly, and
document management systems, among others. Our websites rely on and interact with
the documents and information in these legacy systems. As such, each is a priority for
modernization to meet the requirements in section 3(a) of 21st Century IDEA.

In fiscal year (FY) 2019, MSPB contracted with Tyler Technologies, a
FedRAMP -certified provider of case management software and IT services, to begin
this effort. Although the project was paused for several months in FY 2020 as we
adjusted our operations in response to the pandemic, we made additional progress. To
date we have wireframed the entire application and completed development sprints
covering a substantial portion of our adjudicatory business processes, including a
public-facing electronic filing portal that will replace the existing e-Appeal Online. We
anticipate pilot testing the new system in calendar year 2021, with full implementation
in FY 2022. The projected cost for the modernization of our electronic filing website
is $423,000.

MSPB began modernizing its agency website in FY 2019 with the goal of
adopting U.S. Web Design Standards, improving search functionality using Search.gov,
leveraging the General Services Administration’s Digital Analytics Program, and
providing an updated, consistent appearance across devices, including mobile. The new
website was released to agency employees for testing during FY 2020, and we expect to

33|n accordance with thesPCentury Integrated Digital Experies@ct (IDEA), Pub. L. 11336.
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1 he Honorable [Wossell Youzht, RE: Madomization of Public-facing pags 2ot 2
Dhgzital Services Kepart, cont'd

imalement the website in calendar vear 20210 The new wehsile will Tully comply with
all elpht elements in section 2(a) o 2140 Centwry [3EAL The prajected cost tor the

MEPB webaite s S57. 0600,

W ars pleased with cur progress in modareizing our public-feeing digital
gorvices, and leak farwsard oo inplementation in Fy 2021 and FY 2022, Shauld you ar
your sLET ave oy questions abour this report, please have thems contast Babert Dulty,
Chivl Information Clfieer, at 202-234-477¢ or roberrdufly fFmsph, zov,

Sineeraly.

Tristun T, Teavill
Cieneral Counsel®

I'LL:xd

r . - .

Hecause enceently there are nu presidenbially-oppoinisd. Senats-conlirmsd Boord mewbsrs.
pursuant o MSTE™s Canlinaity of Operations Plan, the Tunctons of BMEFT's chiel easculive
and adminizrrarive ollicer wrs vested in Lie General Counsel.
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Appendix D: More Information about MSPB
MSPBO6s Rol e, Functi onbdites and Scope of Responsi

During congressional hearings on the CSRA before it was passed in 1978, various members of
Congress testified and described the role and
principal responsibility for safeguarding meritprinsipl and empl oyee rightsdé a
insuring adherence to merit principles and | aw
the merit pri**MSIPBlI é ahiemipractCiSCdsd adj udi catior
process to empyees as an independent, tpadty adjudicatory authority for employee appeals

including adverse actions (such as removals, furloughs, and certain suspensions) and retirement
decisions. For matters within its jurisdiction, MSPB was granted the statiutoity to develop

its adjudicatory processes and procedures, issue subpoenas, call witnesses, and enforce compliance
with MSPB decisions. Subsequent to the CSRA, C
appeals under a variety of other laws, ghanghority over a wide range of app&élsngress also

granted MSPB broad new authority to conduct independent, objective studies of the Federal merit
systems and Federal human capital management issues to ensure employees are managed under the
MSPs ad free from PPPs. In addition, Congress granted MSPB the authority and responsibility to
review the rules, regulations, and significant actions of OPM. Under various statutes, MSPB serves

as an independent, thperty adjudicatory authority for over twiliom Federal civilian employees

in almost every Federal department and agency, applicants for Federal civilian jobs, and certain U.S.
Postal Service employees and uniformed military service members.

Findings and r ecommend a $ studies elpftorsmemgthbhSre@ &nd me r i t
i mprove public management and administration i
studies are focused on the Federal workforce and merit systems, they generally are applicable to the
management of Fedelegislative branch and judicial branch employees and even to public

employees at the state and local levels. Through its authority to review and act on OPM rules,
regulations, and significant actions, MSPB protects the merit systems and helps eederalthat F
employees are managed in adherence with the MSPs and free from PPPs. This authority includes
employees in all agencies for which OPM sets policy, beyond the specific individual employees who
may file appeal s with MSdhsBkeholdesRnBldds a vide samge ofie r s ,
policymakers; Federal agencies and councils; Federal employees and managers and groups that
represent them; appellants, appellant representatives, and agency representatives; professional legal
groups, academia, andmagement research organizations; and good Government groups.

MSPB Offices and Their Functions
MSPB is headquartered in Washington, D.C. and has six regional and two field offices located

throughout the United States. The agency is currently adttmeneploy 235 FTESs to conduct and
support its statutory duties.

34Legsldive Higtory of the Civil SeviceRdorm Act of 1978 Committee on Post Office and Civil Sevice, Hoge of Repesertatives,
March 27, 1979 Volume No. 2 (pages5-6).

35Beyond thosencluded in5 U.SC.chapters43 and 75,and dl thoee et out & 5 C.FR. Pat 120L.3; the Federal Employee Retirement
System (FERS) Act of 1988).S.C. § 8461(ehacted bfPub. L. 99835,Titlel, § 101100 Stat. 571 (19868BERRA, Pub. L 103-353,
codified at 38U.SC.884301-4335whistleblowergppedsincluding |RA appedsinvolvingpersonne adionslisted in 5 C.F.R.§12M.4(a)

and otherwise appedable adions are ligedin 5 C.F.R.88 12013 (a)(1xhrough (a)11), and asamended by the WPEA (Pub. L. 12-199);

the Hath Act Modernization Act of 2012; the VA Accountability and Whistleblower Protection Rab. L11541, enacted on June 23,
2017the Follow the Rules Act (Publ1i1540), enacted on Juid,2017; the authority for a single Board member to extend OSC stay
requests (Puh. 11542); theDr. Chris Kirkpatrick Whistleblower Protection Act of 2017 (Pub373 enacted on October 26, 2017
and most reently, section 5721 of the NDAA of FY 20Rih( L.11692) enacted on December 20, 2019

36 This includemod Feded employesunde Title 5 U.SC.and otherssud as catainVeteransHedth Administration employees
pursuant to 38U.SC.§74((f)(3)and RIF adions affeding acaree or caeda candidae appainteein the Foreign Service pursuant to 22
U.SC.§401&
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https://congress.gov/bill/115th-congress/senate-bill/1094
https://www.congress.gov/bill/115th-congress/house-bill/657?q=%7B%22search%22%3A%5B%22follow+the+rule+act%22%5D%7D&r=1
https://www.congress.gov/bill/115th-congress/senate-bill/1083/text
https://congress.gov/bill/115th-congress/senate-bill/585/text
https://congress.gov/bill/116th-congress/senate-bill/1790

TheBoard members consisting of the Chairman, Vice Chairman, and Board Member, are appointed
by the President, confirmed by the Senate, and serve overlapping, nonreyeavaklanayo

more than two of the three Board members can be from the same politiGdig&dard members
adjudicate the cases brought to the Board. The Chairman, by statute, is the chief executive and
administrative officer. Except for the EEO Director whontegbrectly to the Chairmahet

Directors of the following offices report to the Chairman through the Executive Director.

TheOffice of the Administrative Law Judgeadjudicates and issues initial decisions in corrective

and disciplinary action complaitincluding Hatch Act complaints) brought by OSC, proposed

agency actions against ALJs, MSPB employee appeals, and other cases assigned by MSPB. In FY
220, the functions of this office were performed by ALJs at the Federal Trade Commission and the
CoasiGuard under interagency agreements.

The Office of Appeals Counsetonducts legal research and prepares proposed decisions for the

Board to consider for cases in which a party files a PFR of an initial decision issued by an AJ and in
most other cases demidby the Board. The office prepares proposed decisions on interlocutory
appeals of AJ rulings, makes recommendations o
provides research, policy memoranda, and advice to the Board on legal issues.

TheOffice of the Clerk of the Boardeceives and processes cases filed at MSPB HQ, rules on certain

procedur al matters, and issues Board decisions
center, coordinates medi a nlirelinfarmationrsesvicespapde r at e s
administers the FOIA and Privacy programs. It also certifies official records to the courts and Federal
administrative agencies, and manages MSPB&s r e

in the Sunshine Act mgam.

The Office of Equal Employment Opportunityp | ans, i mpl ements, and eva
programs. It processes complaints of alleged discrimination brought by agency employees and provide:s
advice and assistance on affirmative employment initatived8 PB6 s manager s and ¢

The Office of Financial and Administrative Managemena d mi ni st er s MSPBO&6s bud
travel, time and attendance, human resources, procurement, property management, physical security,
and general services fumas. It develops and coordinates internal management programs, including
review of agency internal controls. It also ad
Department of Agricultureds ( USD®anicesNthetUiSo n a | Fi
Department of the Treasuryds Bureau of the Fis
Animal and Plant Health Inspection Service (APHIS) for human resources services.

TheOffice of the General Counselas legal counselMSPB, advises the Board and MSPB offices

on a wide range of legal matters arising frortoday operations. The office represents MSPB in
litigation; coordinates the review of OPM rules and regulations; prepares proposed decisions for the
Board to enfore a final MSPB decision or order, in response to requests to review OPM regulations

and for other assigned cases; conducts the age
agencyo06s |l egislative policy earaldodaftsmegutagorss i on al
conducts MSPBO0s ethics progr am, performs the i

and investigations.

TheOffice of Information Resources Managemend e vel op s, i mpl ement s, an
automated infonation technology systenmmdrastructure, enterprisardware and software

applicationsand cybersecurity prograim$ielp MSPB manage its caseload efficiently and carry out its
administrative and research responsibilities.
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TheOffice of Policy and Evaliatonc ar ri es out MSPBO&6s statutory r e
studies of the civil service and other Federal merit systems. Reports of these studies are sent to the
President and the Congress and are distributed to an international audierice filteioks

information and advice to Federal agencies on issues that have been the subject of MSPB studies. The
of fice also carries out MSPB&6s statutory respo
OPM. The office conducts speciadjpcts and program evaluations for MSPB and has responsibility

for preparing MSPBO0s strategic and performance
TheOffice of Regional Operationso ver sees the agencyods six ROs a
process appeals and rel ated cases. I't al so man.

adjudicating assigned cases and for issuing faieasetied, and timely initial decisions.

MSPB Organizational Chart
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HR Management services are provided by the USDA6 s A MBibine3s Services. Payr ol | servi ces amMNEC. p
Accounting services are provi de @FSblyFYt202@e, AlD &pcdonstwere petformed by ALlise -
employed by the Federal Trade Commission and the U.S. Coast Guard under reimbursable interagency agreements.

Field Offices

Denverand
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How MSPB Brings Value tothe Merit Systems, the Federal Workforce, and the Public

The Federal nni¢ systems are based on widelepted organizational management practices and

values that have been developed and reinforced through historical experience. There are costs and
beneits associated with mesiised management of the Federal workforce. Ensuring merit system
values such as fairness in all personnel matters; hiring and advancement based on qualifications and
performance; protection from arbitrary personnel decisions, peadigan political influence, and

reprisal; and assurance of due process, incurs necessary costs (e.g., in time and effort) that are not
comparable to the private sector. For example, the Federal Government may require more time and
effort to fill a Fedal job than a private employer as a result o&qiiyements for public notice of
vacancies to support the merit principle of fair and open competition to attain a workforce from all
segments of society; (2) fair and rigorous assessment of apphsatentwith the merit principles

of equal opportunity and selection based on relative ability; rewe(@and documentation of

applicant eligibility and entitlements in compliance with laws and public policies such as those relating
t o vet Eeremaandtheplisabled. These processes improve the overall quality of the

workforce and help ensure that Federal jobs and job protections are provided to the most highly
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qualified applicants. This, in turn, helps reduce the likelihood that the Gaverthmesd to

undertake the process to remove employees in the future. These management costs are necessary to
ensure the ultimate goal of a strong, highly qualified, stableasetitivil service that serves in the
publicds i nt er,ethérthanatdhe pleasuee oflpditica) leadest m

Despite our relatively small size and budget, MSPB provides enormous value to the Federal workforce,
Federal agencies, and to the American taxpayer by helping to ensure a more effective and efficient
meit-based civil service that provides better service to the public. MSPB adds value by providing
superior adjudication services, including alternative dispute resolution, which ensure due process and
result in decisions that are based in law, regulatidegal precedent, and not on arbitrary or
Ssubjective factors. MSPB&s adjudication proces
hall marks of both the | egal system and the mer
evidenced by the higffirmance rate of its decisions by the courts. Centralized adjudication of

appeals by a neutral, independent third party improves the fairness and consistency of the process and
resulting decisions and is more efficient than separate adjudicatioal®bgmsch agency. The

body of legal precedent generated through adjudication and the transparency and openness of the
adjudication process provide guidance to agencies and employees on proper behavior and the
ramifications of improper behavior. Thisiinfation, shared through outreach, our regulations, and
extensive material on our website, improves theédongeffectiveness and efficiency of the civil

service and supports better adherence to MSPs and prevention of PPPs. This adjudication information
dso improves the effectiveness and efficiency of the adjudication process by helping the parties
understand the law and learn how to prepare thorough and legally sound cases. Strong enforcement of
MSPB decisions ensures timely, effective resolutionesftaisputes and encourages more timely
compliance with future MSPB decisions.

MS P B & gyualityi, apjective merit systems studies provide value by identifying and assessing
innovative and effective mdsdsed management policies and practices anmhrexcding

improvements. MSPB studies have shown that improved hiring and selection, imprdasgdcerit
management, and greater employee engagement lead to a highly qualified Federal workforce,
improved organizational performance, and better serviceptdotice Results, findings, and
recommendations from MSPBO0s merit systems stud
newsletters, research and perspective briefs, and other articles posted to our website and through
outreachFor example, orfdSPB reporprovides information on and dispels misconceptions about

due process in the civil service, which is useful to policymakers, managers, legal practitioners, and
other stakeholder&ffective management processes also help reduce the occurrence and costs of
PPPs, which negatively affect agency and empl o
actions, rules, and regulations protects the integrity and viability of the civil service and merit systems
and provides benefits similar to those related to ystahss studies. Better mbesed

management helps improve employee and agency performance. It also logically leads to less
employee misconduct and fewer adverse actions, which reduces costs in terms of fewer PPPs and
fewer unsubstantiated appeals. Tioigigees indirect value to the American taxpayer in decreased
Governmentwide costs amgreasedonfidence that the Government is doing its job well and
appropriately managing its workforce.

The Merit System Principles and Prohibited Personnel Practices

The CSRA codified for the first time the values of the merit systems as the MSPs and delineated
specific actions and personnel practices that were prohibited (PPPs) because they were contrary to
merit system valu&sThe MSPs include the values of: fair@ren competition for positions, with

equal opportunity to achieve a workforce from all segments of societyasedrgelection for jobs;
advancement and retention based on qualifications and job performance; fair and equitable treatment

375 U.S.C. 8 2301 and § 2302, respectively.
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in all aspectsf management; equal pay for work of equal value; and training that improves
organizational and individual performance. The MSPs also include protection from arbitrary action,
favoritism, or coercion for political purpe3eb e Di r ect or ndwhestdbdishedh e Boar d
Diversity and Inclusion Council, a group of wvo
policy and recruitment strategies; performing civil rights barrier analysis and personnel policy reviews;
also, forming Employee Res@u@roups, and expanding Special Emphasis Program activities as
required under 29 CFR 8 1614.4604d.protection against reprisal for lawful disclosure of violations

of law and waste, fraud, and abuse. The MSPs further state that the workforce skduld be us

effectively and efficiently and that all employees should maintain high standards of integrity, conduct,
and concern for the public interest.

The PPPs state that employees shall NOT take or influence others to take personnel actions that:
discriminatéor or against an individual or applicant on the bases of race, color, religion, sex, national
origin, age, disabling (handicapping) condition, marital status, or political affiliation; consider

i nformation beyond t he persustabitfe puglic setvicef or mexdei on s
political activity or commit reprisal for refusal to engage in political activity. These actions also may
not: deceive or willfully obstruct an individu
to withdraw from competition to affect the prospects of another; or grant preference beyond that
provided by law. The actions also may not be: based on or create nepotism; in retaliation or reprisal

for whistleblowing the lawful disclosure of a violatidriaw, rule or regulation, gross

mismanagement or gross waste of funds, abuse of authority, or danger to public health or safety; in

retaliation or reprisal for an employeeds exer
to anotherin he personds exercise of his or her right
adversely affect the job. The actions also mus

requirements; violate the MSPs; or implement or enforce a nondisclosurerpulioyafjreement,

which lacks a specific statement that its provisions are consistent with and do not supersede applicable
statutory whistleblower protections. On Oct@er2017, Congress created"ePRP, which

prohibits access of medical recordgsasof, or to further, any conduct related to, any othe*PPP.

On December 20, 2019, section 5721 of the NDAA for FY 2020 expanded the definition of disclosure
under 5 U.S.C. 2302(b)(8) to include disclosures to Céhgress.

38The Dr. Chris Kirkptrick Whistleblower Protection Act of 2017, Publ873 , amends 5 U.S. C. A 2302(b)
medical records of another employee or applicant for empl@gaepart of, or otherwise in furtherance of, any conduct described in
paragraphs (1) through (13).6

39Pub. L.11692 the NDAA for FY 2020.
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https://congress.gov/bill/115th-congress/senate-bill/585/text
https://congress.gov/bill/116th-congress/senate-bill/1790
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List of Common Abbreviations and Acronyms

ADR
AES
AJ
ALJ
APHIS
APRAPP
AR
BFS
CAFC
CBA
CBJ
ClO
COOP
COVID-19
CSC
CSRA
DOI
DWOP
ECF
EEO
EHRI
EO
FAIR
FAQs
FDS
FedRAMP
FEVS
FLRA
FO
FOIA
FY
GAO
GPRAMA
HC

HR

HQ
IDEA
loM
IRA

IS

IT

Alternative Dispute Resolution

Annual Employee Survey

Administrative Judge

Administrative Law Judge

USDA® s aAdPlant ddalth Inspgon Service
Annual Performance Report and Annual Performance Plan
MSPB Annual Report

Department of T msael8evicesy 0 s
Court of Appeals for the Federal Circuit
Collective Bargaining Agreement
Congrssional Budget Justification

Chief Information Officer

Continuity of Operations Plan

Novel coronavirus

Civil Service Commission

Civil Service Reform Act of 1978

Department of Interior

Dismissal Without Prajice

Electronic case files

Equal Employment Opportunity

Enterprise Human Resource Integration
Executive Order

Forced Arbitration Injustice Repeal Act (FAIR)
Frequently Asked Questions

Federal Data Strategy

Federal Risk and Authorization Management Program
Federal Employee Viewpoint Survey

Federal Labor Relations Authority

Field office

Freedom of Information Act

Fiscal Year

Government Accountability Office
GPRAModernization Act of 2010

Human Capital

Human Resources

Headquarters

2T Century Integrated Digital Experience Act
Issuest Merihewsletter

Individual Right of Action (type of whistleblower appeal)
Internal Survey

Information Technology

Bureau of
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MAP
MPS
MSP
MSPB
NBC
NDAA
NFC
OAA
OCB
OMB
OPE
OPM
ORO
0SC
PFR
PG
PIO
PPP
PRA
PWS
RF|
RFQ
RIF
RO
SEC
SES
SHCP
U.S.C.
USCIS
USDA
VA
WPEA

Mediation Appeals Program

Merit Principles Survey

Merit System Principles

Merit Systems Protection Board
DOI National Business Center
National Defense Authorization Act
USDAOSs HNiaahce Gamterl
Otherwise Appealable Action
Office of the Clerk of the Board
Office of Management and Budget
MSPB6s Office of Policy and Eval
Office of Personnel Management

MSPB&s Office of Regional Operations

Office of Special Counsel

Petition for Review of an Initial Decision
Performance Goal

Performance Improvement Officer

Prohibited Personnel Practices

Paperwork Reduction Act

Performance Work Statement

Request foformation

Request for Quote

Reductions in Force

Regional office

Securities and Exchange Commission

Senior Executive Service

Strategic Human Capital Plan (or planning)
United States Code

United State€itizenship and Immigration Services
U.S. Department of Agriculture

Department of Veterans Affairs

Whistleblower Protection Enhancement Act of 2012
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U.S. Merit Systems Protection Board
1615 M Street, NW Washington, D.C. 20419

www.mspb.gov - @USMSPB on Twitter
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